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It is now a little more than thirty the yrars since we l>egan 
tlits work, and thu volume repre'onts more or lo«s wh it we 
then thought to produce, hut wt had not g<mo \crv far liefore 
wc recojmi'ed that in order to understand the real chanettr 
of tho political theorv of the Middle Apes it was necessary 
to go back for manv centuries, espcei illy to the Roman 
Jurists of the second century, and to the Christian Cithers, 
and even to mako some examination of the political concep 
tions of tho post Aristotelian philosophy, from which both 
Jurists and Fithera derived some of thnr most important 
principles We liavo in pronous volumes therefore en* 
dcavoured to sot out something of tho history of media. va! 
political theory, and to gi\© their duo wught to tho various 
traditions out of which it arose, and by which it was influenced 
in varying degrees In this aolumo wo havo endeivourod to 
set out tho culmmatiou of this long process of development in 
the thirteenth century 

We hope to publish another volume dealing with the move 
ment8 of political thought from tho fourteenth to the sixtionth 
ccnturies^that is, during the period of tho Remiss into — md 
to inquire what if any now conceptions of importance took 
their rise during tbe s c centuries, and thus to see more eleirly 
how far modern political conceptions art. continuous with 
thoso of tho Middle Age* 



PREFACE. 


viii 

. The materials embodied in this volume have been already 
In part put before the public, though not in a written form, 
in the Lowell Lectures at Boston in 1922, and in the Birkbeck 
Lectures in Ecclesiastical History delivered in Trinity College, 
Cambridge, from 1925 to 1927 ; and one chapter (Part H., 
Chapter V.) has been published in his ‘ Revue do ITiistoire du 
droit ’ by the kindness of Professor Fournier. We desire to 
express oar sincere thanks to him, as well as to Professor Le 
Bras of Strassburg,' who most kindly translated this chapter 
into French. 

It would be impossible to enumerate all the eminent jurists 
and historians to whose critical and historical work we aro 
greatly indebted, but we should wish to express, as we did in 
our first volume, our debt to the most learned of English 
medieval scholars, Mr R. W. Poole, whose ‘Illustrations of 
Mediaval Thought ’ gave us the first impulse to the work. 
And for this volnme we desire especially to record our great 
obligations to the admirable woTk of Dr Richard Scholz, 
* Die Pubhzistik rur Zeit Philipps des Schonen und Bomfaz 
VHT.,' without which it would have been difficult to deal 
with precision with the literature of that most important and 
critical period. 

R. W. CARLYLE. 

A. J. CARLYLE. 


This is the first volnme to which I have been able to make 
any direct contribution When the work was first com- 
menced I had hoped to have been able to take a direct part 
at a much earlier date, but other work made this impossible. 

R. W. CARLYLE. 

March 1923 . 
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PART I. 


politic \ i rniNCiriFS 


CHAPTER I 

INTI ODLCTION 

We hive cndeavonred in previous volumes fo di«cn*ss the 
origin and to trace the development of what seem to us 
the most characteristic politic il conceptions of the Muldlo 
Ages, and wo have Feen that tho history which wo have boon 
considering is tho history of ideas and principles very hung 
and very closely related to the actual experience of Western 
Europe Wo have traced their origin to the post Anstotoh in 
philo«ophy f especially as represented in tho works of tho 
Christian Fathers and In the Roman Law books, and to tho 
principles involved m the institutions of tho new political 
societies which were built up upon the ruins of tho Roman 
Empiro m the West Wo have considered how fir these 
traditions had been affected by tho development of Feudalism, 
by tho revived study of tho Roman Law in tho twelfth 
century, and by tho parallel development of tho systematic 
treatment of Canon Law In this volume wo have to consider 
the full development of these conceptions in the thirteenth 
century, and their embodiment in the system of tho ropre 
sentation of the community which in England wo call tho 
Parliament For it is from tho Middle Ages that the modern 
world has inherited the representative system, and this system 
von v a 



2 POLITICAL PRINCIPLES. [PAHT t. . 

was the natural development of the fundamental political 
conception of mediaeval society — -that is, that the community 
is the source of all political authority. 

We are indeed confronted with a certain difficulty when 
we endeavour to trace the history of civilisation. There is 
a sense in which it is true to say that the civilisation of the 
Middle Ages culminated in tbo thirteenth century, and that 
this civilisation is different from the modern. In economic 
conditions and structure, in scientific and philosophic thought, 
in some aspects of art, in somo intellectual forms of religion, 
there are certainly great and significant differences between 
the mediaeval and the modem u orld. It may be said that in 
all these various aspects, the civilisation of the Middle Ages 
found its most complete expression in the thirteenth century, 
and that, with its close, it began to Bhow evident signs of 
decay, and that it was only very slowly and gradually that 
the new system of the modem world emerged. 

All this is in a measure true, and yet it is also doubtful 
whether it is more than a half-truth, and, like all half-truths, 
at least as misleading as it is illuminating. We cannot here 
deal with the general question, we must confine' ourselves to 
the political aspect of civilisation. And here the conception 
of the existence of somo profound gulf between the mediaeval 
and the modem is a mistake ; the history of political prin- 
ciples and even institutions was continuous. TheJRenaissance 
may or may not represent a really new beginning in philosophy 
and science, it did not do so in political ideas and forms. 

It is no doubt true that there is one apparent contradiction 
to -this continuity, and that is, that tho conception of the 
union of Temporal and Spiritual power in one authority has 
disappeared. We have in this volume to deal with the final 
development of this conception, and we shall consider what 
was its real character. We would, however, venture to say 
at once and emphatically what we think is evident from the 
previous volumes of this work, that even so far as this con- 
ception was really important in the Middle Ages — and how 

far and in what sense it was so we shall have to consider 

it had little or no relation to the actual character aud de\elop- 
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inent of political idea* In general Wo venture to ray tint St 
will become clear to any one who considers tho actual char- 
acter and source* of the political idea* of the Middle Ape* 
that they were wholly independent of tin* conception, that 
the principle* of the supremacy of law, and of the community 
as the source of authority, wero substantially unaffected by 
tho question of the relations of the political and religious 
authorities. 

We do not mean to undervalue tho significance of the rela- 
tion of the Temporal and Spiritual powers, nor do we mean 
to suggest that tho groat conflicts of tho Middle Ages have 
pot left lie land them a principle of the greatest and most 
enduring importance — that is, tho principle of the independ- 
ence of the spiritual life from tho control of tho political 
authority of society. Wc do not undervalue this, for, indeed, 
wo think that it is just hero that wo find the most profound 
o! the differences which separate the ancient world from the 
mediaeval and modem. And yet it remains true that this 
conflict did not in any intnn«ic way affect the development 
of the general political idea* of the Middle Ages, and it is 
with these that wo are concerned. 

In this volume wo have to consider the fall development 
of tho political theories whoso origins we have endeavoured 
to trace in tho earlier volumes, and ‘their relation to the 
various political experiments of tho thirteenth century, and 
especially to tho system of the representation of the com- 
munity. Wc shall now also find ourselves in a portion to 
consider the revival of the Aristotelian political ideas, espc-^ 
cnlly in the works of Bt Thomas Aquma*, and to ask how 
far thi3 influenco was of real importance! In tho next voluroo 
we shall have to consider how far it was permanent. 



CHAPTER n. 


CONTE NTION AND NATURE^ 

The political theory of the Middle Ages is formally separated 
from that of Aristotle and Plato, and from that of the nine- 
teenth century, by one great presnpposition — that is, t hat t he 
institutions of civilised society are founded upon “ conven- 
tion,” not upon “nature j* Not, indeed, that this distinction is 
only mediaeval, for it continued to dominate European thought 
until the latter part of the eighteenth century. It is, indeed, 
only pith Montesqui e u. Rousseau's ‘Contrat Socia l., and 
Burke, that the characteristically^ jnodern return to the 
jSrBtoTghan ancTPlato nlc mode of thought was establis hed. 
NVdctntled'aisCnsfeion of this is necessary^ lor it 13 obvious 
that the conceptions of Hooker, of Hobbes, and of Locke, are 
all in their different ways founded upon the distinction between 
“ nature ” and convention. 

JEhe normal political theory of the Middle Ages w as not 
Aristotelian^ but was derived from the post-Arist o teh au 
" philosophy mainly through the Roman Law .and the Christian 
Bathers. It was not till the thirteenth century that medieval 
thinkers became acquainted with the Aristotelian political 
theory. In this chapter we shall consider the effects of this 
discovery in the attempt made by St Thomas Aquinas to) 
restate some fundamental conceptions of political theory mi*/ 
the terms of Aristotle. I 

The post -Aristotelian political thinkers regard “ nature ” 
as primarily expressing the original or primitive condition 
of the world and of human life, a condition of innocence and 
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felicity, out ot which men pi'sed owing to tho opp< nance 
of vice or sm in man 

The Stoics at least as rcprc«ontcd by PoMdomus in ‘snica s 
account, looked back to a golden nge in which mm wire 
un corrupt in nature, lofty of soul, and but newlj sprung 
from the gods, and m winch they lived together m jwa cc 
and happiness, requiring no cocrcm government, and reek 
ing for no individual property Out of this lupp) and inno 
cent life they passed, becau«c evil appeared in the world 
They became ambitious, and were posirs<rd bj the lust of 
authority, they became avaricious and would not be sat hfied 
with the common enjoyment of the good things of the world 1 

This conception of tlio diCerenee _bclwecn_Uio natural 
stato and the conventional is implied In the treatment of 
"Natural Law * in tho" Homan jurisprudence both of the 
second century and of the sixth, and, indeed, it is in some of 
the phrases winch belong to tho«e that the conception is most 
dramatically embodied As far as tho natural law is con* 
cerned, all men arc ou ual L by natural law all men should 
be bom free, says Ulpiati , slavery, sajs'l Iorontmu«, is con 
trary to natur e 1 Tho treatment ot the subject of “ naturo " 
liTtho Homan Jurists Is not indeed free from ambiguities, 
and in our first volume wo have endeavoured to disentangle 
these, but tho general conclusion is dear 

When, therefore, wo find the samo conceptions in tho 
Christian Fathers, there is no doubt as to their source They 
were not specifically Christian ideas, but they fitted without 
difficulty into the Paulino interpretation of tho story of tho 
original innocence of man and his fall And theso were tho 
conceptions of all tho Fathers from St Iren reus m tho second 
century andESt Augustine m tho fifth to St Gregory tho Great 
in the sixth ’"'They all present one and Iho s amp -new of the 
oHgmal conditions o f human life, and of the origin of tho 
mStilufions of political society Government, says Ircnsus, 
was made necessary because men departed from God, and 
hated their fellow men and fell into confusion and disorder 

1 6en«a, * Epistle*.’ xiy J (Cf *ol 1 * Digwt 1 17, 32 , Ll.ti 1.6,4 
<• P- 23 J (Cf rcl i p 47 ) 
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of every kind. 1 God, said St Augustine, made the rational 
man to be the master of other animals, not of his fellow-men, 
and tho lust of power of man over his fellows, who aro bis 
equals, is an intolerable arrogance of tho soul.* St Gregory _ 
tho Great bade men who ore placed in authority to consider 
not their power and rank, but the equality of their nature, 
for man was by nature set over the irrational animals,* not 
over his fellow-men.* All this represents, not the desire to 
depreciate the dignity or importance ol the political order, as 
Borne writers have tended to think, not being fully aware of 
the post-Aristotelian theory of society, but only tho assertion 
of the artificial or conventional character of organised society 
'and its institutions, as contrasted with thB happy anarchy 
of tho primitive world. 

It is true that vie should be glad if we could see more 
clearly how these curiously unhistorical and infelicitous in- 
terpretations of human institutions should have replaced tho 
sane and penetrating conceptions of Aristotle, and his appre- 
hension that the social and political order was not the result 
'of vice, bnt rather the method of the progress of man towards 
the attainment of his true nature. Unfortunately, the philo- 
sophic literature of the last centuries of the pre-Christian era 
has perished, or survives' only in fragments, and wo cannot 
do more than conjecture the causes which lay behind this 
change. 

It is, however, reasonable to say that one explanation of 
the chango was that, with all its merits, the Aristotelian 
theory of society did not take accou n t, or at least did not take 
sufficient account, of some_aspecta of human nature which 
werVapprebendctT during the centuries between Aristotle and 
the Christian era, and that also a certain undue conservatism 
0 tJboughtJn Aristotle brought about_an intelligible reaction. 
Aristotle’s conception of political society as the necessary 
condition of human life and progress, and of the political order 
as founded upon tlio^concegtion of a moral justice, were pro- 


* St Iren (cun, *Adv. Hear,’ v. 21. 
ICI. vol. L p. 129 ) 

* Si Augustine, * De Civ. Dei.’ m. 15 


* 8t Gregory the Greet, *Ezp- 
Morale,' xxx. IS. (CL vol. , pp . W- 
128) * 
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found and permanent Itut ho failed to understand the com 
plementary trntli of thocrpnl and free persomht) of m«n , 
dud'll icccptcd tho actually existing fneqti dity of tie Gr«* k 
and the Barbarian as though it were a final rialitv instead of 
whaf it proved itself to be, mmly a phisc m tin historical 
process 

It was not anrea*onah!e when An 'tot It r«eogni«od the gulf 
which lav between the Grtek with bn htghlj developed in 
tcltectual and political civilisation, and the crude baTbamm 
of tho Oriental world as ho knew it but a few gtneration* 
of tho Ilclienivtic civilisation were tnnugh to show that he 
had taken tho existing fact to bo a jxrjxtnal and nccomry 
truth And in the fitno way, in Id* profound apprehension 
of tho meaning ol the social and political < rdcr of human life, 
ho failed to take iiufllcient account of the fact that though, 
in hH own phrase, the Mate is prior to tho individual, the 
State exists for the individual, and not the individual for tho 
State ^Clio_truth is that it was the apprehension or the 
equality of human personality which for the tiino being seemed 
to uudermmo the wbotc Aristotelian conception of society, and 
provolcd d reaction in which, for the time, men could only 
think of the nctual worldjn representing tho result of some 
prunajHVtttastropUc' itir tho equality of human personality 
was not a speculation but an observation of fact , it was 
Aristotle s attempt to distinguish between the natural master 
and tho natural slave which proved itself to bo a merely 
speculative theory The Greeks went out into the world, 
and though a mere handful of men, the crazy empires of tho 
Fast crumbled into dust before them , but as they settled 
down among the conquered peoples, they found them capablo 
of learning all they had to teach And presently a greater 
empire than tho Macedonian found itself first pnzzlcd and 
then conquered by an assertion of tho independence of person- 
ality which refused to submit even to the majestic authority 
of Pome Tho words attributed to the Apostles, ‘ whether 
it be right in the sight of God to hearken unto you rather 
than unto God, judge ye, ‘ represented an immense change 

* Act* of the Apewtteo, It 19 
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in the relation of the individual personality to society. We 
do not mean that this movement was peculiar to Christianity ; 
the claim that man is amenable through his own reason aud 
conscience to some greater authority than that of the State 
had been expressed many centuries before with a profound 
and moving eloquence in the ‘ Antigone,' and Sophocles wa« 
only anticipating the movement of thought and feeling of 
which the philosophical conception of the equal individual 
personality is the form. 

It was perhaps no great wonder that in the first clash of 
the yet unsolved antinomy of the freedom of the individual 
and the authority of Bocicty, men should have found the 
explanation in the poetic tradition of that catastrophe by 
which, as they thought, the innocent libc-rty of the primaeval 
world, in which men were good and happy, had been lost, 
and a harsher and sterner order had been required to preserve 
at least bomo relies of the gracious past. Tor this is also the 
meaning of that law of nature of which pliilosophcra and 
jurists and Christian Fathers spoke ; it expressed principles 
•which might not he wholly realised, but which should at 
least limit and direct and control the authority of human 
society, while the positive law and order of society embodied 
the disciplinary measures which the faults and vices of human 
nature, as it actually is, required. 

Such, at any rate, was the theory of the nature of the 
institutions of society which the Middle Ages inherited from 
the post-Anstotelian philosophy through the Homan Law 
and the Fathers, and we have endeavoured in previous volumes 
to show how these conceptions were expressed both in the 
legal and general literature of those ages. It is not necessary 
to add much by way of illustrating the continuance of the 
Bamc conceptions in the thirteenth century. We have in the 
second and third volumes of this work illustrated this from 
the works of the Civil and Canon Lawyers, and even from the 
Feudal JuristB, and here, therefore, we only cite one or two 
further examples. 

The first occurs, in that oddly irrelevant and rhetorical 
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manner which is characteristic ot the Fathers ami cl mo*t 
of tho medieval writers in the introduction to a Constitution 
of tho Fmperor Frcdiric I! of the year 1239, in which !e 
appointed his son Iltnry Nicar General of Tu*cany The 
Constitution reprennts Justice os <«tahlnhmg the authority 
of princes in or dir to re train tin in*ohnec of tran'gres'ori, 
for nun would gladly hasp avoided the yoke of lurd'lup, 
and would noser have surrendered that liberty which they 
had received from nature if it had not hem that the Ucen*c 
of wicked men was actually inflicting grasp injuries on the 
human nee, and this compelled nature to submit to justice 
and liberty to obey judgment * The rotundity of the phra«es 
is sufficiently absurd, though it U c!iarvctcn«uc of the Bologna 
Juri'ts when they were in a rhetorical mood, hut they repre* 
sent tho contract between the natural and the conventional 
conditions of human life 

The other cram pic which we cite is even more significant, 
( for it is to be found in the works of Albert the Great, the 
] teacher of Thomas A quinas, and with him we are on the, 
( ver ge ot the recovery of the >\n«totchaH-pQlitical theory In 
his '•'uciraa Theologica’ he cites the contention that tho 
subjection of man to man u cither actually slavery or has 
something of its character, and was c talli'hcd on account 
of sin, as is evident from the cur'c of Noah npon Can am 
For Gregory the Great had said that nature brought forth 
all men equal, and therefore that pride which leads a man 
to desire to be Ept over his fellow men is contrary to nature * 

As we have said, it is needle's to multiply examples of 
what had been for many centuries the accepted tradition, 
that the institution of coercive government was regarded as 
a convention, which did not ari'c from nature, but was duo 
to tho appearance of cvH m the world The pre Thomist 
writers ot the thirteenth century did not, as far as we have 
observed, add anything material to the tradition 

It is not our part in this work, to deal with the history of 

1 IkO H-» * CatalL,' vd U 516. lope*,' u Qmt 18 Memb. L 1 

* Albert the Grr»t, ’Sotcma Tiro- 
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tho recovery of the Aristotelian writings ; the subject has 
been discussed in various works. And we are not here con- 
cerned with tho far-reaching effects of this in the development 
of tho general philosophic system of the Middle Ages. That 
is ogam a largo and important subject, with a literature of 
its own. It is enough for oor purpose to observe that St 
Thomas Aquinas w as in possession of the whole range of the 
work of Aristotle, including the Politics and the Ethics, and 
that he not only studied him carefully, but that his own 
work on politics represents the results of this study. 

It was with St. Thomas tha t the Stoic and .Legal. 

PatSatfo. traditionary liioh-had_hithe^o^liiminatfcd-JJie more 
abstract aspects of the PoliticaLIheory. oLihe ^Middle .Ages, 
began to be crossed by a new influence.- In the traditional 
theory the great institutions of human society, coercive 
government, slavery, and property, are the results of the 
vicious desires and impulses of men, not of the original char- 
acter of their true nature; but they were also the means 
by which these vicious impulses might be restrained or limited. 
In the terms of the Christian Fathers, they were at the same 
time the results of sin, and the divine remedies for sin. 

St JThomasdoes not in all respects directly and categorically 
contradict these conceptions, but under the influence of 
Aristotle he does very carefully and clearly set out a con- 
ception of human society and its institutions which is funda- 
mentally different. In order, however, that wc may properly 
appreciate his position, we must consider separately his 
treatment of government, of property, and of slavery. We 
begin by considering the terms in which he describes human 
n ature m its relation to governme nt, / if man could live alone, 
he sayaln his treatise, ’ ‘ De Regimine Principum,’ he would 
require no ruler, he would he king over himself under God, 
directing his actions by that reason which God has given to 
him. But this is not possible, for it is natural to man to be 
a social and political animal. Ho is driven to society by his 
own weakness in physical powers as compared with other 
animals ; but in place of these, nature has given him reason 
and the power of speech, by which he can communicate. v;ith 
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other men, Man mint tin refute Ucc in society with other 
men, and by the u«« of his rc»«on r» ndcr and rita-svc nmtml 
help; and this society must be a politic il society, for without 
some sjstem of rule it eould not hold top tin r 1 j 

In the ‘ fcumnia TheoIoprA he sots out the nmn pnnelp'e\ 
but with rather more pnciMon, and in contra*! with the old* r 
new. He was confronted with the dogmatic stnnrmnt of 
St AupMine, to which we have often referred, that In the 
state of innocenro nun was not under the lordihlp of man. 
He metis this by point injj out tint the word 1 dominium ” 
may be taVen In two senses, os signifying the lord'hip of a 
nnn over fill stive, or a* the rule cxcrei«ed by on<* man over 
other free mm In the first sense he admits that there wou'd 
have been no lordship of man over man in tl.e state of inno- 
cence, but in the second sense the rule of man over man would 
have be en law f ul j»v < n in th at state. And, he poos on to say, 

* fit ThomM Aqumta. * D» riret, cl anu* •?, «!,<J *.tyrr*tuf ct 

roncipura,’ L 1. *‘n n qmlrffl direct! di reran inrenlmdn [rt rationem 

liofmni tonreturel •mruUnl'r *ir*re. oecuparrotur Hoe etiera en '*„• 

Heut tnultit injrotlium, ouBq tlio timime drcUretur per ho-. qtfnl r«I 

d/ngente lnrljp-^t *d Gnem, •—! j-repnura hooimit Ionium* oO. per 

Ipw eiU unuaqmaquo eetrt re* tub qJtm umu boroo tint rUUTO r«oreptura 

Boo tunDino repo, lit quantum pef totahtrr poiett Mfnfort,. Abt quel-in 

lumen nVionu. dirinllua datum «iVl, amrat!i» exprlrount muluo pate, our* 

In tuit Klibut te fpeum dingeret- ra< In totnmutu, ul ctnU In l»ir»tu 

Neturtle »at*m nt botmfii ul til Ime, M «J « emmel t paariorv* tutf 

•rurail ton&la et pohlimm, in multi diwnn modi*. Mtei» ijitur homo ««V 
Iodine viTont, Jntpu rtitra qttarn omnit eomiriunicalirue alien. quum qual* 

* wroth a i quod quidenj Miuralia critique aiiod animal quod pre,-»le 

declant. Aliu crura e of . rtietur, ul prut, farmlra, *1 »pU. ... 

itialibur imtur* pt* parted eibura. lepu El rrjo natural* eat horrunl quod [ n 

tnenta pHorurn. def-naionem, ul drnlee. aoaetate multorum uni, orr**%e e»V 
com no, onpwe. vtl a&ltem vtloeiuiom in bormaibux r-a, per quod multi tu Jo 
td iogtim Homo tulem Inatitutua eel roptlur, mulln anlm rxiatenUhui 1 omi 
nullo lionjrO tibi a natara freparatu, mbu*. et u n o quoque Id quod eat TV bl 
tid loco omnium data Mt el r* tio, per eongmura pruvldeme, multitude in 
quom tibi bn omtu* officto mtnuutn direr** diaperpemur, niai clitm r*vl 
pewet preparer*, *d qum omma pro- aliquu do co, qu«l »<1 bonum inulU 
jiarrnda, unoj homo non cuflicil. Nam tudi/ue pertmel. curam habena t «\<ut 
Tnne. hrunn, -p»i ■»> THlTiicmft*! ‘vCnmi <v corpus ‘bominia, et Cu'Jualibet • 
tranugere non potwet Eat imtur malm deflucret. n>« nri aliqua 
liomim r, a turtle quod ,n tocirtata reptira eommunu In corpote, qun 
multomm \iv»t. , . , Eat igitur noeoe- bonum commune omnium tnembror 
•enum boroini, quod in mulutudme IntcnJerct.” 
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this would have been so for tw o reasons : first, because man 
is naturally a social animal, but social life is impossible unless 
there is some authority to direct it to the common good; 
and secondly, because it would have been “ inconvenicns ” 
if any one man excelled the others in knowledge and justice, 
that this superiority should not be used for the benefit of 
the others . 1 

The correspondence between St Thomas’ conception of 
the relation of man to political society and that of Aristotle 
requires no discussion. The relation of these two passages 
to the first chapters of the first book of Aristotle's politics 
is evident, and it is also evident that the principles which 
^ St Thomas was setting out were really contradictory to the 
Stoic and Patristic tradition which till this time dominated 
the Middle Ages. To St Thomas the State, or Political 
Society, was a natural, not a conventional institution. ) ' 

As we have already said, the question of the permanence 
ol this recovery of Aristotelianism is one which we Bhall 
have occasion to consider in the next volume. It is enough 
for us to observe that the immense influence of St Thomas 
had almost immediate effect, and we Bhall find the best illus- 


• Id , ‘ Bu mma Theologies," i. 88. 4 
“ Ad quart am me proceditur Vidctur 
quod homo, id statu ionocenti« homuu 
noo domwabatur : djcit fmm August. 
• De Civ Dei ’ |di. 15) 1 Hommem 

rati ana lem ad imagiuem mam factum, 

non voluit Decs mai irrationabihbus 

dammari, non hommem homim, aed 
hommem peeon." . . . Responded da 
eendurn, quod dominium accipitur 
duphciter. Ono mode, secundum quod 
oppomtur acmtuti : et sic dorotnu* 
dicittir, call aliquia subditur, ut servus. 
Alio modo accipitur dominium, secun 


dum quod com mn niter refertor ad 
subjectum qnahtercumque i et sic 
etiam illo, qm ha bet officium guber- 
nandi et dingeudi liber os, dominos 
dici potest : pnmo ergo modo accepto 
dommio, ua statu mnocentim homo 
ho mini non dommaretur : sod secundo 

modo accepto dommio, in Statu inno- 


oentue homo homioi domman potuuuiet. 
. . . Tunc vero dominatur sliquu alten 
Ut Lbero, quaudo dmgit ipsum ad 
propnum bonum ejua qui dingitur, vel 
ad bonum commune ' et tale domi- 


nium homima ad hommem in statu 

innocent;** fuisset, propter duo Pnmo, 

social© unde homines id statu mno- 
eentie sociahtcr vi*iseeut eociahs 
autem vita mullorum e*» non posset, 
nisi ahqoia preinderet, qui ad bonum 
commune in tend ere t multi emm per 

unum et ideo Philoa dicit, in pnne. 
Politic : quod quandocumque multa 

ordinantur ad imam, semper mvemtur 

unum ut pnncipale et dingens So- 

cun do, quia si unua homo habuixset 
super ahum superemioeutiam sciential, 
et justiti®, inconvemeiM furnaet, nwi 
hoc ezequerotox in u tilila tem aliorum.’* 
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tration ol tbit in the work of rgullus Colonna in tlio latter 
years ol the thirteenth centuij 
I giditis treatise, Do Itegimino Fnncipum, ii obviously 
and explicitly related to the Aristotelian Politics, to which 
ho constantly rtlcrs, and it wps din city or indirectly from 
St Thomas that Ue had learned to know Aristotle. IIo pres 
an account of the re isons why the State (cnitas) was criated 
which is founded immediately upon the Politics — namtly, 
that men might U\c and hare enough, and th't they might 
live well and virtuou*ly * lie asks whj, if this is *o, if man 
is naturally political (civihs), there are some wjio do not Uto 
thus, and he answers, some l>ccau«e thev are too poor (mean 
ing by this, presumably, a pxstoral or hunting people), some 
becati*C tliay arc vicious and criminal, and some because 
they Fcek a more perfect life of contemplation And it is in 
tins sense that ho interprets Aristotle s saying that he who 
is unable to live in society, or who bas no need became he is 
sufficient in bun'olf, must be cither a heist or a god * In 
the following chapter ho explains the statement that the 
State is natural, first, by contending that it is the proper 
development of the firmly and the village, and secondly, In 
an appeal to Aristotle a principle that the nature of a thing 
hes m its end or perfection * 

Lttc can then traco very clearly the devilopmcnt in the 
latter part of the thirteenth century of a new conception 
in political theory, and can recognise in St Thomas Aquinas 
and Egidius Colonna the effect of the recoierj of the 
Anstoteban philosophy and its conception ol the State, not 
as a conventional institution arising out of the yiaoua or 
sinful condition of human nature, but rather as tbo natural 

1 fpdiM Colonna, Do Itegimlco yjy*to et ad babendam sutTicieotiam 

rnncipom in 1 2 I “ Constitute ,n * to et ad bene vivero et ad Tire!® 

auteso Jam uvWal* et homines per aecunjum legem et virtuose 
apicaciores intuentes et oidente* quod 1 Id iJ , ;u ! 3 

won satis est bet* to suffiuentiani in * Id id m }, 4r ‘Nam finis 

vita nisi viv»nt beno et virtuose Cum genera tionu eat forma quod per auto- 
%rao lego et juatitia cooat tuts nnlss corns' am «t quident oeturslo et Mt 
etaro non posset ordmarunt com mom ipsa nature, 
tatera pclrticam qu® I act a erat ad 
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expression and embodiment of the moral as well as the 
physical characteristics of human nature. In order, how- 
ever, to complete onr appreciation of the nature of this 
change, we must consider how far we find the same principles 
in the treatment of the other great institutions of society, 
and especially of property and slavery, 'j 

We have in previous volumes set out the principles of the 
Fathers and the Canon Lawyers with regard to these, and 
have seen that to them it was clear that private property 
did not belong to the primitive order^bnt _arose_trom the 
vicious and greedy appetities of men . 1 

It is interesting to observe that these were still the prin- 
ciples o! Anninas’ great Franciscan predecessor in systematic 
theology, Alexander of Hales, who seems to be unaffected, 
a t leas t in. this matter, by t he A ristotelian influence ;/but, 
as we shall see, both he and some of the Canonists o? the 
middle of the thirteenth century were drawn by their study 
of the Homan Law to another interpretation of the “ natural 
law.’^ In one passage he discusses carefully the meaning of 
natural law, and asks whether it can be changed. He 
cites St Isidore of Seville as saying that by the natural 
law all property is common, and says that if now a man 
may lawfully possess a thing as his own, it would appear 
that the Lex Saturate is mutable. He replies to this that 
when it is Baid that by natural law all things are common, 
this refers to the condition of man before he sinned, but 
when man had Binned private property became lawful by 
natural law . 1 In another part of the same discussion he 

1 Cf roL ». chap. 12 , vaL u. part ii. propnum , patet quod rdutabihs eat 
chap 8. lex naturalia quantum ad imaa eanc- 

1 Alexander of Hales, * Somma Hones et mandata. . . Item in Decrelis 
Theolojwe,’ lu Q 27, If 3, Art. 2 : distinct, g (Gratian, Decretum D , tui. 
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imintifm tint the nitnral law prcscrilK'S some tiling ns of 
obligation, some things as good, and some as equitable It 
13 of obligation that in ca«e of nect «*»tj nil things are common 
It is good that m the state of nature, when nil things "W 
well ordered, all things should have been common, but that 
m a corrupt state some things should be the proport} of 
particular ptr*on«. otherwise the wricked would take all and 
the good would be in want It is equitable that some things 
should noser be appropriated, while others which Ik long 
to no one should belong to tho person who ’* occupies " 
them 1 

Alexander of Flales scry dearly represents the patnstie 
and normal rrcdfTval view that private property did dot 
belong to tho primitive condition of innocence, but was tho 
result of sm It Is to tho influence of some phra«cs of tho 
Itomao Law * and to the recognition by some of the Bologna 
Civilians like Azo that the term “ jus natural© * could bo 
o«ed in different senses,* that wo may trace Alexander s con* 
ception that in one sense private property may be related to 
natural law. IIis assertion that in the case of necessity nil 

djemdum. quod Jure ptturth mcr.i bwiiiwo rt prepnetatem aliquid 
omiw commania, rt omnium un* quia bonura quia la atatu nature- beno 
librrtAi, hop flat ante pwitmn, rt inetituta, dicUbtl omni* rate com 
psat precalum qua- lam *uat quibu*dam mum* la rutu rrro iu(m> cor 
propria, rt bn duo «unt prr legem lupin d cUbit. quod bonuta ml nn 
natumlrm." abqna propna t alioqutn bonl rgerent, 

1 Jd. id. i<L, 0 57, If 4 Aft Si rt too lUM (oartti human*, qui* 
* Hoc habits qurntur propter Oltal tn»H raprrmt omma t rt in aecunduta 
quod ditfttir in dffuiliow faidor t dirrnoa atatua dicttt bon urn mar. quod 
' Comm uiua omnium poaamaio.* Otrurrj orrnua Uut eommunia. rt quod aliqua 
do lepo naturali nut orpm* conirmnu. amt propria- Dictat rnim circa pro- 

• • Sol 1 Diceaduro, quod lr* natural j pneuirm rt comauniootm aliqtud 
circa comm inioneca rt fropnetatrm quia rrqutrm. rt aecundutn dictomrn 
(licta l differeoter Dictat eoira all quid vquitatis d dot, qintdatn tm fn 
quia debitum rt aliqtud quia kouum, appropnatilia. ut *frru mare Inter* i 
abquid qu a fequum Quia debituej d clot etiarti quod ra qu» amt appro, 
dictat quod in atatu necranlatu amt pnabdi*. u ta nutims not bonu. 
omnia eommunia in atatu dura iato occtrpanti eoncedanttir r . Et hmo 
eunt omnia cnromumcaiida : rt hoe eat acguiaitto rorunt- pi i» jx*.V) Xmr. 
tnodo in precepts eat eommumeatio manque cap on tux , ut eaptioanum « 
hoc eat dicta toco reaped a ferom ad piaciurai aicut dicunt leges lumme.” 
auatentationcm p» nonarum, rt redo * Cf co) ( pp SI 51 

auautur . Aliter dictat circa com * Cf rol n pp. js JJ. 
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things arc common is related to the theory of the Fathers 
and of the Canonists, 1 and nc shall return to the subject 
•when we deal presently with the theory of property in 
St Thomas Aquinas. 

When we turn from Alexander of Ilales to the Canonists 
of the middle of the thirteenth century, wo find the same 
combination of the influence of the Fatristic tradition and 
of the Roman Law. Innocent IV., in his ‘Apparatus,’ or 
Commentary on the Decretals, discusses the origin and 
rationale of private property in terras which are related to 
both traditions. Tho earth, he says, is the Lord’s ; He is 
the creator of all things, and in the beginning of tho world 
these were the common property of all men. It was by the 
custom of our first ancestors that privato property arose; 
but this was good, not evil, for things which are common 
property are apt to bo neglected, and tho common ownership 
of things tends to discord. Men were therefore permitted to 
tats by occupation that which belonged to no one but to 
God.* The great Canonist whom we know as Hostiensis 
defines carefully the nature of possession, and says that it is 
natural — that is, it was created by tho “natural law of 
nations,” not by the primeval law which belonged to all 
animals. 8 


> Vol i. chap. 12 i vol. li. part it. 
chap 6. 

* Innocent IV , * Apparatus ad quin- 
quo libroa DecretaUum,' ui 31, 8 • 
" Et noa res ponderous quod in ventato 
Domini rat terra, et plemtudo ejua, 
orbis terrorum et umverai qui habitant 
in ea Ipse emm eat creator omnium. 
Idem ipao Deus hteo omnia fecerat, ut 

haberaus in ■ o Gen Et h«ec a pnn- 

cipio seculi fuit coromuma, quo risque 
usibus pnorum parentum mtroductura 
eat quod ahqui eliqua, et aln aba sibi 
appropnaverunt Neo fuit boc malum, 
iniuio bonum, quia naturals eat res 

cor diam pant, et fuerunt a principio 
eujuacunque qui oocupavit, quia in 
sullius boms eras l xusi Dn. Et sdeo 


bcebat eudibat occupare quod occu- 
patum non erat, aed ab alua occu- 
potum. occupare non bcebat, quia 
fiebnt contra legem nature, qua cuilibet 
lnditum eat, ut aln non faciat, quod 
•ibi non vult 6en " 

Hoatiensia, ‘Su mma an per titnlu 
Docretalium/ n , ’Da Cau.ii Porees- 
aioms,* i • •• Quid ait poratwio t Cor- 

poraba rei detentio, corporis et arumi 

juris admiruculo concurrente . . . Hwo 
autem prasraio. quijm quia corpora 
et anuno Buo adipincitur, naturaha est, 
fl. eo. 1 1 (Digest 41, i. 1). give do 
jure natural! gentium mducta \el 
approbate, non dico da jura prunfevo, 
commum omnibus ammabbuB Inst. 
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It is c!cir tint tho«o writers illtl not look upon privati 
property ns strictly primitive, but tint it cmted b\ 
human custom II thev sometimes call It nvtural, tliw 
is duo to the ambiguity of some of t ho phra*<* of the 
Homan I aw and the Ilologni Civilians They still rip 
recent the Patristic and stoic ctnrrjtion of proj*rty 
as, properly speaking, n conventional and not ft natural 
institution 

/* When wo now turn to the treatment of private jropirtv 
by St Thomas Aquinas wo find ourselves in ft 'try different 
atmosphere He was, indeed confronted at the outset with 
the dogmatic statements of the lathers, and especially of 
bt Ambrose, that nature ha*l given all things to men in 
common, that God meant the world to he the common posses 
sion of all men and to produce its fruits for all, and that 
avaxico produced tho rights of possession 1 lie puts the 
question vntti characteristic fairness and precision in the 
‘Summa Theologies. It is contended, he saws, that it is 
not lawful for a man to possess anything as his own, for 
everything which is contrary to natural law is unlawful, and 
accordi ng to natural law all .thin gs are common, and he refers 
to bt liasil, St Ambrose, and GratfaiTs becntum ns repre 
scnting this view He replies by making o distinction 
in tho relations of men to things ns property , the first 
consists In tho power of acquiring and distributing things, 
and this is lawful, for it tends to efficiency and to the 
tranquillity of society, tho seco nd is their use, and 
as far as this is concerned men should hold them in 
common 

In the detailed answers, which in his method follow tho 
general one, he replies to tho contention that by natural 
law all thing s are common, and says that this docs not mean 
that tho natural law prescribed that all tilings arc to bo in 
common, and nothing is to bo held as an individual possession, 
but that it is not tho natural law which establishes tho separa- 
tion of possessions, but human agreement, and this belongs 
to positivo law Private proporty js_thcreforo not contrary 
* Cf vol l chap. 15 
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to natural Jaw, but is added to natural I aw_bj_hPr%ttL 
rcason . 1 

* ItTis true that in this passage St Thomas does not refer 
directly to Aristotle, but it is fairly clear that his arguments 
are in large measure founded upon the discussion of the sub- 
ject in ‘ Politics,’ ii. 6, including the important distinction 
between the right of acquisition and the right of use. The 
principles laid down by bt Thomas in this passage may be 
further illustrated from two other places in the * Summa.' 
In the seventh article of the same “ question,” he discusses 
more fully the significance of the principle that, as fa r_as_th& 
uso of things is concerned, t he_j co mmon right of propert y 
continues. He”^ considers the question whether it is lawful 
to"Tteal in case of necessity, and cites the * Decretals ’ as 
imposing a penance of three weeks upon the man who com- 

* St Thomaa Aquina*. ‘ Bumna raret. Tertio, quia par hoo roagu 

Theologies.' 2. 2, 66, J i “Ad aecunduro pacificua etatua hominum conservator, 

pi c procedi tur Videtur, quod non dum unuequisque re aua contentua eat : 

liceat ahcui rem abquara quasi pro unde mdemua, quod inter eos qui 

pnara poasidere : octno emtn quod eat commumter, et ex indivieo ehquid 

contra jus naturale eat illinium aed poeaidcot, Ircquonlius jurpa onunlur. 

secundum jus naturals omnia aunt Ahud vero, quod com petit homuil 

tommunia : cui quidem cummumtati circa re* extenorea, cst turns ipsartun : 
contranatur propnetaa posseemonum : et quantum ad hoo non debet homo 
ergo ilbci turn cal ruiLbet ho mini appro habere ree extenoree ut prOpnas, aed 
pnaro aibi aliquem rem extenorem ... ut communea , ut scilicet da feciti 
Respondeo dicenduJO, quod circa rem aliquia eas cote mum cet in necessitate 
extenorem duo compotunt homini * aliorum unde apostolus dicit, I Ad 
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mils theft from hunger, ami Pt Augu«tmc an raying tint It 
not lawful to steal in order to gise aim* J M Thonns 
dogmatically n»'cris the contrary, and nuiut.uus that ia a 
ca«c of m ce«ity nil thing* are common, mid tint In fuch 
a ci«o it i* not sinful to tale miuthcr man's properly* He 
justifies this by a detaihd argument The institution of 
human law cannot abrogate the natural or Du me law, and 
according to the natural order which was instituted by the 
Dinnc proudence, the tnfmor things were to sertc min’* 
needs, and therefore the division or appropriation of tilings 
which was instituted by human law may not hinder their 
use for this purpose, and, therefore, if any man pos't^n a 
superfluity of things, the natural law requireA that tills should 
be used for the maintenance of the poor The administration 
of this help Is normally left to the discretion of the owner of 
superfluous property ; hut if there is undent and urgent 
nocd,jin<l thero is no other means o! help, then a man 
tnay^openly or Bccrctly tale another mans property for 
his nccd7 and this ha* not properly the character of theft ; 
a ndThiT adds, in a case of tbo ramo need, it is lawful' to 
talcum other man's property to help one’s neighbour who 
jsjn want. 1 

* Id IJ . 2 7, M, 7 t " W MBtn nn*t* Ambrwiui i dint (Vma 6 1. De 
e*t, quod m necenitato »unt omnia Temp ), et hsletur In Iteeret i Ihst 
eommunia, et lU non videtur tmo 47 (Oration, Dee return. Dut 47 . S. 4) 
peccotura, ai ahquts rem altenu* • Esurtenlium pani* eol, quam tu 
accipiat, propter crrc*»italem ubl tie tine* i nudorum Indumemtutn e«t i 
lactam eommunem Ite*pondeo dr quod tu reclailtt t miserorum re- 
eendum quod ea qua «unt juris hu demptio el abeolatio eil pecuma quam 
manaj, non posount deropan Jun tu in terrain defodm ' « a~l quia multi 
natural!, »el jun djnno aeeundum «unt nereaailalem patiente*. et non 
autem naturalem ordinem ex disina potest ex eadem re ommbu* subsemri, 
pro\identia iruUtaturo. re* lofenore* commitlitur arbitno uniu«ruju*quo 
*unt ordinato ad hoe, quod ex hu dispense tio propnarum rerum, ut ex 
subvematur hominura necessitoti . et eu subvetuat neceenitatem palientibus i 
ideo per re rum divijionero, et appro- ta tamen adoo ait evident et urgent 
pnationom ex Jure bumano proce- necceutas, ut manifestum ut instant! 
dentem non impeditur quia hominu neeenaitati do re baa occurrentibus erao 
necossitati Bit subvetuendura ox huju* (put* ana AmriVrrC 

modi rebus . et ideo res, qua* abqul persona penculum, et abler iubveniri 
•uperabuiidanter habent. ex naturab non potest) Umo bote potret al.qui* 
jure debentur paupenim eustcntationr , ex rebus ahem* tu* necoasitati sub- 



20 


POLITICAL PRINCIPLES. 


[FAKT v 


In a very important section of the 4 Summa,’ to which wo 
Bhall return later, where he deals in detail with the whole 
conception of natural law, he recognises very frankly tho 
weight of tho tradition that by natural law all things are 
common. lie quotes tho famous passage from tho ‘Etym- 
ologies ’ of St Isidore of Seville, m which, as the Middle Ages 
understood it, this doctrine 1a set out, but ho replies to Jt_by. 
the contention lhat while natural law- di_d_no thereat e_ private 
propgrfy, this, was established by human reason, because jt 
w as .useful to human life, and thus natural law was not changed 
but only added to . 1 

( The position of St Thomas with regard to the institution 
of private property represents an attempt to harmoniso tho 
principles of the Fathers with those of Aristotle) Ho is not 
prepared, in face of the patristic authority, (to maintain 
that it is *' natural ” in the proper sense of the^word, hot be 
refuses to admit that it is a consequence of sin.^ It is a “ con- 
ventional ’* institution, but an institution created by human 
reason, for the advantage of human life. But also, it is limited 
by the principle of the natural law that material things were 
intended by God to meet the needs of men, and therefore he 
understands the right of private property to bo the right 
to acquire and to control the destination of material things, 
but not an unlimited right to use them for one’s own con- 
venience^ 

venire, give manifesto. pi vo occulta quo modo, quia ab hoc natura indinst , 
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We torn to the tjicoty-jDl_jL'‘I£y We hare »cen tint the 
Canonists and Civilians were agreed that slavery was not 
an institution of the natural law, and the Canonists held that 
it was a consequence of sin 1 Innocent I\ thus merely 
restated the traditional doctrine when ho said that the lord-, 
ship oyer men as props rty belongs to the law of nations 
or tbo civil law, for by tbe law of naturo all men arc free** 
Ilostiensis indeed, describes slavery as created by the divine 
law, confirmed by the law of nations, and approved liy the 
Canon Law , but he probably does not mean by this more 
than that it was a divine punishment nnd remedy for sin, 
the doctrine both of the Fathers and the Canonists * 

1_ St Thomas endeavoured to bring together the tradition 
which ho inherited from the Stoics and the Tat hers with 
what he had learned from Anstotic ;In ono place he main- 
tains that in the state of innocence there was government, 
but no slavery It is of the c«scnc© of slavery that while tho 
free man is “ causa sol, tho slave “ ordinatur ad ahum,” 
and is used by the master for Ins own advantage, and this 
could not have existed in tbe state of innocence * In another 

* Cf »ol U part i chap 4 i part ii Chnatianca trartarvlum Janitor et la*, 

chap 5. rugne tr| B D* man. at obe per 

* Innocent IV., * App. In qalnqua tua* (Deere tala, I J) J), N am rm 

lib dec,’ hi 3 1, 8 1 ** Super boraioea in antura aliquem cat rnnua aenter 

aotem quart auper tuoa nullua babtnt a»onendum. Inat- De hi* qui aul Jurl 

dominium, tun de Jura gentium eel e*l alia aunt, Dominnrum llnat., 1 SJ,** 

Civil l. hatora cmrn omnea hotmnea * fit Thomaa Aquinas. 1 Stunma 
hben aunt, Inat, de libert" (Inn. L 8) Theotojpea 1 00, 4 i “ 1 referee. 

* Hortieimj, ‘Bumma Sop Tit IUod quod cat Introduction In prenam 

Dec , *De aerna ludj-orum ct Sara- pcccati non fuuact in atatu innocen 
ccnorum,* S i “ Sad numquid aereua lia t acd homlncm aubcane hotrunl 
baptiratui manebit aereua eirut pno* introductum cat in pernam peccati 

Sie Dam ct aereitn* da Jure dinno nt Jleepcod*o dieendum, quod dominium 
introducta, 38 Dut Sexto (Qretian acmpitur dupl citer Uno modo, ae. 
Dec return, D 35, B) et conflrmata da cundum quod opponitur aemtuta t 
Jore gentium, I Dut. jua gentium et aic dommui dicitur eui aliquia aub 
(Ora turn Decreturo. i 0) et da jure iitur, ut aervu*. Alio modo aeeipitur 
cenomco approbate, ii Qtic«t, S ab fllo dominium, aecundum quod eommuruter 

C ai qma da aervu in quo ad C tefertur, ad aubjectum qualitercum- 
ecclcaiarmjj. eercoa. (flr%»ian. Derxrtjun. opa,*. at. tin. ejjivm. 11a., -qu. hgbA rffli 
C- xu 5 87 89) Du to tarcen quod clum gubcmandi et dingendi I berce, 
non cut deaeviendum In earn, aicut dominos dici potert | pnroo ergo modo 
pnus, too eat inter alioa aervoe non aocepto dormnio. In atata innocenti* 
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place, however, he deals with the question in more detail, 
and explains the nature of slavery under different terms. 
St Thomas in this place is discussing directly the relation of 
the jus gentium to the jus naturale (we shall return to this 
subject later), and lus reference to slavery is incidental to 
this discussion. He first states his reasons why it might 
be contended that the “jus gentium” 'is the same as the 
“ jus n aturale,” and the second of these reasons i3 that while 
Aristotle says that slavery is natural, for some men are 
naturally slaves, St Isidore sayB that slavery belongs to the 
jus gentium ; the jus gentium, therefore, is the same as the 
jus naturale. Agamst this he cites St Isidore as distinguishing 
between natural law, civil law, and the law of nations. He 
endeavours to solve this opposition arguing that jus may 
be said to be natural in two different senses, in the absolute 
sense, or in relation to its consequences. The jus gentium 
represents that which man’s natural reason declares with 
regard to the consequences of jus. Slavery, therefore, b elongs 
to the j u r gentium, and is natural, not in the absolute s ense, 
but b ecause it is useful for the 6lave to be controlled by the 
wi ser man, an djor t he wiser man to b e helped by the slave. 1 


homo homuu non donunaretur : sod 
eecundo .modo accepto domuno, in 
staiii mnocentue homo homuu domi- 
nin potuiaset. Cujua ratio est, quia 

wmi in hoc diHort a hbero. quod 

• liber eat causa aui ’ nt dicitur in 

Metaph. (Cap. u ) : ‘ Semis autem 

ordinatnr ad alium * , tone ergo 
iL quit dominatin' ahem nt eerro, 
qua ado emu, cui dominatin', ad pro- 
pnam utihtatem am. acibeet dozni 
nan'ia. refert- Et qma nmctnqno eat 
appetibilo proprmm bonnm , et per 
consequent contnatabQe eat uAicmque, 
quod illud bonnm. quod deberet esse 
auum cedat alten tan tom : ideo tale 
dominium non potest eeae ame pcena 
subjectorum propter quod, m etatn 

* Id. id, u. f, 67 . 3 * “Prseterea. 
Semtus inter homines est caturalu . 


quidem eoun aunt naturahter gem, 
ot philos. probat in L Poht. (chaps 
3 and 4) : aed aemtutea pertinent ad 
jue gentium, ut laid dicit (Lib. t. 

Etym Cap. n.) ergo jus gentium 

eat jus naturalo. . Sed contra cst, 

quod lod dicit (Lib it. Etym. 

Cap lv ) quod "jus aut naturale est, 

gentium dntinguitur a jure naturale " 

Respondeo dicendum, qood svntt 
dictum est (Art pnre.} jus, nve jostum 

naturale est, quod ex am natura est 

adequation, vcl ronuaensuratum alten s 
hoc totem potest contingent dophciter s 
uno modo secundum absolutam am 
considerationcm aicnt masculua ex 

parens ad fihum ut eum nutnat • aho 

modo abquid est naturahter alten 

commensunitom, nun secundum abso- 
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In another passage, to which we have already referred, ho 
contends that slavery, like private property, was not indeed 
instituted by nature, but wav created by man’s reason for 
tlic convenience of human life, and repmrnts not a con* 
trailiction of the natural law, but an addition to it 1 

It is not very easy to arrive at a confident judgment with 
regard to tlio w hole of ht Thomas' position ns regards >Jav< ry. 
For while in some places he seems to follow Amtotlc in tils 
judgment that slavery rests upon the ground that there are 
men for whom it is bettor to be slaves than to bo free, and 
that slavery is therefore an institution of human reason, 
in others he seems to speak of it ns an institution which 
could not have existed in the natural or primitive state of 
innocence. * 

Wo may perhaps suggest that he meant that in the state 
of innoconco there would havo been no such tiiffrrince in 
human nature as to justify the relation of master and slave, 
but that, ns these differences exist in the actual conditions 
of human nature, the relation has become natural and justi- 
fiable. Slavery would thus bo an institution not beloupng 
to the natural condition of human nature, but rational, and 
in the secondary eenso natural in tlio actual corrupt and 
sintul conditions, llis treatment of slavery seems, therefore, 
to differ from his treatment of government and property, 
for these aro not the results of sin, while Rlavery is. 

The followers of St Thomas Aquinas, Ptolemy of Lucca 


JuMra ful raliooero. H secundum 
atiquid, quod ex lp«o sequitur | pul* 
propnetaa poweasionura . . Conn 
derai© autero aiiquid, comparand!} ad 
1 1 quod ex ip*o soquitur, eet propnum 
rationu, et jdeo boo idem est natural* 
bonuni secundum tationeiq naturalero, 
qu® boo dicta! i et idco dint Cams 
juisconsuh (Lib u fl tod (Digest, 

1 1. ®)1 * Quod natural:* ratio inter 

©mne* homines eonsuiuit, id spud 

*otooea-pencqtio‘cujidaliur, cocAturq 10 

Ad secundum dioendum. quod hunt? 
^ hotmoera eeso eervunj. absolute eon 


•ulcrando, maRis qtiam ahum, non 
babet rationrm naturalem, ®«d enlurn 
secundum aliquant utilitatent coo so 
quentem, In quantum ulda e»| huic, 
quod regatur a aapirntiore, et ill} 
quod *b boo Juvetur | ut dicitvir in 
Tolit (Cap r 1 et ideo errvitm per 
tinena ad ju* gentium e-t naturali* 
•ce undo mwlo. sod non prune modo." 

1 Id Itl , l 1 l, 94 . Sj “ Quia scilicet, 
diatinctio poaseasionum et eenitua non 
•uni' induct® a natura i sod per bom! 
num rationem ad utiUtatem human® 
vita*, et *le eUam in hoc lex nature, 
non est mutat* nui per additiouccn •* 
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and Egidius Colonna, seem to accept the Aristotelian con- 
ception of slavery 'without any apparent qualification. Ptolemy 
of Lucca, in that part of the ‘ De Begimine Priricipum * which is 
generally attributed to him. says that some men are, through 
a defect of nature, wanting in reason, and sneh persons 
should be set to work “per modem servile,” because they 
have not got the use of reason. This may be called naturally 
just, as Aristotle says in the first book of the Politics . 1 Egidius 
Colonna in the same way assumes without question that 
there are men who are naturally slaves, for they are deficient 
m intelligence, and cannot rule themselves . 1 

We have said enough to illustrate the nature and the 
extent of the influence of the recovery of the Aristotelian 
Politics on St Thomas Aquinas and some other writers of the 
end of the century in modifying the traditional Stoic and 
Patristic principles, which had up till this tune formed the 
framework of mediaeval political theory. We shall presently 
have occasion to consider how far this affected the less formal 
aspects of their theory, and we EhaU then be in a better position 
to judge how far the influence of Aristotle was really and not 

«tne the mt » ime pc paa Uy attrib- 
uted toTwlfoy ef pieem- 

Fee ■ fall ilarowc® this qoretacn. 
ef Grabtaatm. * Die rotten Sehnftm 
dec IH- Thomas run Aqtaaa.’ 

* Epidra CoIote*. ' De ReptE^ne 
P r i nt s preface - M Steal eel nato- 

Cert tEteUerta or eirera "ramti* 
mdurtn* et wrhri prtrfeati*. cato- 
rabter dc^mator " 

I !, 7 “Ex hoe eft «hqa* natorehe 
mi '‘s qiEa deSttt cteSeetn el 

For a (trtfd wool ef Ejdna 

Galcma. ef F_ Scbcfe. ‘ the Pubhosti 

1 - ^ *«t Fhdbpe des SciOom cad 


merely formally important. 

* St Uxcas Aqraaas IPutoj c t 
Lore*). * De Regimzxae Pnnapean.* a- 


e alxpaod predo- 
... IS* enter 
tauM ent, et mde {rotator ewe 
•Sqnoc mmmo weros srerado natoaov 
AaphaB anted fontont ahqttos deS 

naliiie : tales anted e pj t et a] epos 
cdonrs per codum c er rOe. ip. 
raoooe titi dot passant. et bar jorra-o 
natcrale rormt ar." 

It wj at one time tboorfit that the 
•hole ef ths treatise was be St Thomas 
Aifnmas. bat it is now a gr ee d that 
eedy a part, the Cm book, aai eeeae 
efcspters ef the •erond. are by t-a. 
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the divine nature and ntr moral function 
or mr stati 

We Jnvc endeavoured in previous volumes to set out clearly 
the po»t Aristotelian and medieval conditions of the con- 
ventional nature of the great iftstituticn* of hum in society 
a3 Wing the results of human nee and nn, and that there 
were conceived of as being divinely appe mted remedies for 
ctn It is from this standpoint alone tint we cm under- 
stand the meducval conception of the nature and jnnclplcs 
of the ^tatc and Its authority 

We have dealt with tl c subject in detail, as it is presented 
by tbo Canonists and Civilians, in the second volumi , and in 
the general and controversial literature of the eh tenth, twelfth 
and thirteenth centuries in the second and third We hope 
that wc have said enough to show that the Judgment of the 
Middle Ages was clear and continuous, that while the coercive 
political authority of man over his fellow men was mado 
Decenary by am, it was appointed by God as a remedy for 
sin The State was a dirmo institution, whore purpore and 
function it was to maintain righteousness or justice 
In the second part of this volume we shall return to the 
question of the relations of tho two powers, the Spiritual 
and the Temporal, but we hope that it is evident from previous 
volumes that, whatever opinion might be held about this 
relation, there was no real difference as to the principle that 
the authority ol the Temporal Tower was a divine authority. 
Whatever confuted ideas St Augustine may have had in 
setting out the distinction between tho Cmtas Del and the 
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Cmtas Torrena, even if he meant to suggest (and we do not 
think that he meant to do this) that the Cmtas Terrena was 
not a divine institution, 1 the confusion, if it existed in his 
mind, began and ended with himself, and it is an inexcusable 
blunder to overtook this fact. If Gregory VII. had for a 
moment inclined to think — and wo have given reason to 
think it was only for a moment — that the independence and 
authority of the Spiritual Power would be best vindicated by 
denying the divine nature and authority of the State, it is 
clear that he had substantially no followers m the eleventh 
and twelfth centuries.* 

In this chapter we propose to give a short account of what 
the writers of the thirteenth century say upon this matter, 
and especially we shall endeavour to summarise the careful 
statements of St Thomas Aquinas ; but it must be frankly 
confessed that there is bttle if anything of substantial import- 
ance to be added to what has been said in earlier volumes. 

We would begin by drawing attention to a writer whose 
most famous work forms one of the series of encyclopaedic 
dictionaries of the Middle Ages. For the * Speculum ’ of 
Vincent of Beauvais belongs to the same senes of works 'as 
St Isidore of Seville’s * Etymologies ’ in the seventh century, 
and Babanua Mauius’ * Be UniveiBO ’ in the ninth ; the 
fashion of encyclopedias is not peculiar to the eighteenth 
or the nineteenth century. Vincent of Beauvais’ work belongs 
to the middle of the thirteenth century. It has naturally 
little, if any, independent or personal value, but it is interest- 
ing as summing up much of the general knowledge and many 
of the conceptions of his time — that is, just before the develop- 
ment of the Aristotelian influence on political theory. 

Among other matters he deals with the nature of the State. 
Among the first passages which he cites on this is Cicero’s 
definition of the “ Popnlus ” as “ Ccetus humani mnltitudmis, 
juris consensu, et concordi communione sociatus ” ; he takes 
this from St Isidore’s ‘Etymologies,’ ix. 4. He is aware 
of St Augustine’s criticism of this, 3 but though Vincent 

1 Vol. i chaps 13 and 14. * a. vol 

3 VoL in- part u. chap. 2. 


, pp IBS. 170. 
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mentions this it docs not »«.m to affect ins judgment, for he 
goes on in terms which would seem to Ik nldtd t)iw 
of John of Salisbury. to do«cntx tht pope* rh'ncttr of tin 
prince as that of enc who soils to promote nquitas \ 
little later he cun from GriHin * Ihrretum the famous 
passage in which Pope (ida^ms I had laid down the fundi 
mental mediTsul principle that it was thn*t Hini'elf who 
separated the two powirs the spmtuil and the Tempt ril, 
and that it was Chn*t Him*eU who allotti d to < afh its *tij rrtnc 
functions And Ik cites a pi««igo from Ilugli of st \ictor, 
in which lie speaks of the Church the l oly Ltiiursltis 
of the faithful the tiody of Clinst, as Ix-mg divided into two 
orders (ordincs), the laity and the clergs, md each of then* 
Is to ho animated lir ju'tice 1 All these phra*cs nprt««nt 
the cornmnipiaecs of media \ il political theory, hut tlies 
serve to l ring out Ur uottual principle Uut the ‘•late Is of 
divine origin, and that its end or pur|«o«c is <\ moral end— 
the maintcnanco of ju-tice 

3f these jhra«os rcpre«(nt the normal opinion of the Middle 
Ages, we may ask first how far they correspond with tie 
opinions of the extreme Fapahst writers of the thirteenth 
century t\c maj take a few examples The first is from ono 
of the mod extreme of all Fapahst writers, FtoUmj of Lucci, 
the contmuator of Bt Thomas ' l)c PtpminO I’nncipum,* 
with whoso theory ol the relation of the Temporal and spiritual 
powers wo shall deal later IIo is clear and emphatic in 
maintaining that all temporal authontj tomes from God, 
who is tho first ruler,* and this is evident in the nature of the 
end or purpose for which the State exists— that is, the life 
of virtue, and the attainment of eternal felicity — that is, tho 
vi ion of God * 


1 Itwnil ol Dcaurai* Speculum,* 
i 7 7 *3 31 

* Ptolemy of Lucca (St Thoraaa 
Aquinas), 0a Rep m no I“nuc jnutd 
t It lode man Irate erpuret a 
t>o emus prove njro dom mom ■ cut 
* pwo« dom rant* quod qutdem 
oatcnJ potest tnpl c* via quam ph lo- 


•ophua tancit quia «*l In quantum 
cn» vcl in quantum motor vcl in qtian 
turn f o « Cf e J 

* td rl, h 3 i ** Condod lur epp 
cx hoc quod qu*!i bet ms quanto ordi 

nalur ad ccecUcutiorem flnem. Unto 

plua part cipal da act one dim, 
llujusrnodi autem r*t tcjtnum cu us 
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With these w ords we may compare those of Egidius Colonna, 
who, in one of his writings at least, represents the standpoint 
of the most extreme supporters of Boniface VIII. in his con- 
flict with rhilip the Fair of France. In his treatise, ‘De 
Begimine Principnra,’ the King is the minister of God and 
the ruler of the multitude, and God requires Kings and Princes 
to rule the people with prudence and justice. In another 
place he contends that the King must bo a man of such justice 
and equity that he can direct the laws.* 

We may also observe the words of an anonymous writer, 
certainly one of the most determined and extreme of all the 
supporters of Boniface VIII., of whom we shall have more 
to say later. He has the courage to try to explain away the 
significance of the Gelasian principle of the division of the 
two powers ; but even in doing so he does not venture to 
suggest that the Temporal power does not come from Christ, 
but only that both powers belong to the Fope, while the 
exercise of the Temporal Power belongs to the Prince.* 

cunque ecmnmmtatis, aeu eollegu. not boma, rat Dei tnmnder, et rat rector 

politic*-, my* ragahs. aire eujuseunqoe muhatuduus. . . . Becundo dcrat pm) 
condition! s, qua com intendat nob 3 - cipem suam f elicit* ton. ponere in ipn 
lissimum finem, nt philoaophus tang't Deo. non *olum qua homo rat, sod 
ia I roliticorum in ipso Divma prse- etiam spraali modo rat Dei minister, 
intelligmir actio. et sum nrtuts donu . . . Tertio boo docet regem ox eo quod 
Dorum subpcitur regimen ... rat multaludinis rector s nun rogena 
Ampkiu. m regunmo legislator semper multitudinem debet intendere com- 
debet intendera nt cm dingantur *d nuns bonum. . . 81 pnneeps rat feUx 
nY-endnm secundum Tirtutem, inoo diligendo Deuxn, debet credere po esse 
hie rat finis 'egia Utons. ut phdoeophua folicem operendo quso Deus vnlt 1 
dicit in 11. Ethic. .... rraxime autem Deus raquint a re gibus 
Fima autem ad quem pnncipabter rax et pnnapibua, ot per prudentiam et 
intendere debd in *e ipso, et in aubditia, legem populum nbi oommissum juste 



inov ere re gem. et quemeunque domi* nt possit ipsas leges dingera.” 


nuxn, nt hone finem subdiU coo- * Anonymous fragment (in Richard 
seqnantur . qua tuno optime rapt, Scholz, • Puhlinstih rur reit Philippe 
ki tabs in ipso nt finis mtentua." dee SebOnen.' p. 476J ** Item non 

1 Egidios Colonna ( Roman us 1. ' Do superbiant pnneipra eecularra dn boo, 
Repmine XVincipum,'!. 1 , 11 s “ Scieo- quod leptur, quod Ghrntua, Mediator 
dum quod decet regem maxima auam Dei et hominum, officia utnusque pro- 

febatatem ponera in ipso Deo, quod teetatis, adbeet, aaoerdoteba et im- 

tnpbei via ndera poesamns. Rex enun penahs, discemil. et aio videtur quod 




CHAT IIL) NATUItr AND riTNCTtON OP Tlir STATE. 


29 


If, then, it is cliir that cv<n the nrnu extreme Pip'd ut 
writers recognised that tbo Temponl as veil m the ntuil 
Tower came from God It might fwm nlmo«t untiw irv 
to illustrate tins principle from the g»ncral literature of tl« 
time and yet this is so important an aspect of the politic il 
ideas of the Middle \ges that it is worth while to illu«trate 
it a little further There is on interesting little tmti*e Ije 
Regimme Civatatum by a certain Civilian John of \it<rbo 
written as would seem proballo not earlier than 12C1, to 
which n!«o wc shall base occasion to return It is intert *tmg 
to observe the emphatic terms in which he ms out the divim 
nature of political ns well as o! ecclesiastical authority Two 
great gifts, he says, God has bestowed upon man — tht*e are 
the * sacerdotmm and the impenum tley have, m 
deed, different functions, but they proceed from the lame 
source Their functions arc different and this is indicated 
by the two 6words which were Irought to tbo Lord It is 
not less important that while the author is char that the 
authority is good for it comes from God, the exercise of tl at 
authority may be evil The function of the authority is to 
promote justice and the abuse of it has no divine authority 1 


Pap* non hahet utramque poleatatera 
ut C xai Dut cum ad renim. ct Dm 
x qucmi*ra idem (CrtUtn DecTrtum 
Dut. #8. 10 B) Sam ■ ?r.*nler dicit 
oEo* distinct*. non potentate* dinui 
quit Ulnqut cosnimpU Mt «t rrodrt 
m Papa. qm htl*t potest* tem utnusque 
tpiiliulii rt temporal.*. licet 
riemtium temporalis gladn com pet* t 
pnncip acetilan.” 

1 John of 1 terbo 'Du Rtpmim 
Onlttum 1*9 r “ Maxima in omnibus 
bominibn aunt don* Dei * cupema 
cotlat* dementi*, id Mt. saeerdot um 
et Impenum Blud qvndeta derm.* 
m mstrans, hoc antem humtiut prxai 
dens *o dibgenuam exhibena j tx uno 
eodemquo pnoapio utraque prooo- 
deoli*. tu nmm i exofn*nt nun 
Nec roul-o differunt *b alter afro **cer 
dotiuin et impenum per boo autem 
d*tur intelligt duoa gUdios, actUcet 


*p*ntu*lem «V temporal cm fui«»" su'*' 
ciente* humane, p-nen Juxta rerbura 
Domini 

bolt coHiplm ex toe quod duo cUdii 
in merus domini fimarnt appoaitl 
qaod rum tiut *! inncetn Ui tt»I 
propter divert* oEcia. dirervoa ro» rue- 
runt habere minutroa ut alter rawt 
qui digno* vrrbu pereuterrt glad*, 
alter qui men to* f m pumret instru 
mento. Impenum erum Detn de ralo 
consti tint. Impenum autem •rmpereat. 

Licet autem ibuao potestat * non 
•it a deo. ipaa tamen potent** a dco 
Mt. Inde aenptiim eat in Jure C \ 1 
et eanonKU prmlegium meretur 
am ttere qui concern* aib. abutitur 
polMUte ( Decretal., t SS. Ilv 
Item aii i|W, Domino ncetm Jtrj 
Chruto dictum fiut T Uto dicent 
Potest* ten. habeo emc 9 rend, ct 
dunsttewd. te cui ipao Dommtu ut 



30 


POLITICAL PJlINCIPLrS. 


[pact l 


It would be superfluous to deal with the emphatic repetition 
of the GeJasian doctrine that the Temporal as well as the 
Spiritual Power was ordained by Christ in such a eulogist of 
the Umpire as Jordan of Osnabruck , 1 or its frequent assertion 
in the Imperial Constitutions . 1 It is, however, worth while 
to notice one or two other of the statements that the purpose 
and the test of legitimate authority is justice. 

There is a very interesting commentary on the statutes 
and constitution of the kingdom of .Naples, to which we 
shall refer again, by Andreas dc Iserma, a jurist of the school 
of Naples of the thirteenth century. He holds a high con- 
ception of the legislative power of the King of Naples, 
but be is clear that any law which is lacking in “ratio “ or 
in justice is no law at all. The prince is appointed to do 
justice and judgment, and is not to be called a king when 
he departs from justice. In another place he applies this 
principle to the case of a king who intends to seize and 
ill-treat his vassal contrary to justice; the vassal in such a 
case is not disobedient if he refuses to obey the king’s 
summons, for in such action the king is no king, and he 
will lose his rights over his vassal, jnst as the vassal would 
lose his fief if he did not render justice to his lord . 1 


' Fotestatein i n me non habere* oil am 
fuel datum ea»et tibi dfeuper ’ Per 
haoc etum auctontatem dicitur potesta* 
bone et potestaa male me* a Deo tarn 
Christiania quam Pagame et Jud»s. 
Bed quod m male poteetate du.it, non 
debet Ita indistinct* intelbgi , quomara 
omnia poteetaa bona eat, cum a Deo 
sit, qia cat ipse borutas itimma , aed ex 
ercttioro poteatati* potest eee* malum, 
quod non eet a Deo juxta fllud pro- 
pheticum. ‘Ip*i regnaverunt aed non 
ex me, pnnetpes extiterunt, aed non 
cognom eoa.' Dicitur ergo bona com 
ben* et jurt* utitnr, videtur aotem 

mala cum abutitur, aed et tunc poteetaa 

non eat mala, aed abtrao mala eat.” 

Cf id , 127, 

1 Jordan of Oanabnick, ' Do Preroga- 
tive Romani Imperu,’ vju. 


* e g , JL O IL, ‘ Conat.,’ vol u. 8 , 

in. 222 

* Andrea* d* laerma, * Peregrins an 
Agnoeu (quam lecture vocant) ad 
omnea regni Neapolitan! Conatitu- 
t lone*,' fol t, r “ Conauetudo autem 
jrretionabiiia eat corruptela . . . lex 
caren* rations non eet lex, aed legja 
corrupt*: secundum Augustiaum in 
Labro de bbero arbitno, eo quod da 

aubatantia legja eet quod ait junta. 

nec lex eat qua- juata non eet . , , 
Nam nec pnneepe posset re mea eina 
culpa et causa me pnvsre . fob 4, r. 
Bedetiam pnneepe non posset atatuere, 

quod debet ille sol vara ego, quia re 

pnvare non potest . alias rtincidirem 
in error* Martini qui dicit omnia esse 
pnnerpta quoad propnetatem 
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In one of the most import mt treiti«rs which belong to the 
conflict between Ilomfiee A III anil Philip the Tair, John 
of Pans develops the principle of the moral purpose of tho 
btatc ftill further II« argues tint the contention tint the 
royal authority onlt dials with matorn! things is fal«e, for 
the function of this authority is to fci forw ird the common 
good — that is not merely the common pood m pentral hut 
that good which consists in the life which is according t« 
virtue This is what Aristotle meint when hi Mill that tin 
aim of the legislator is to male rmn good and to lead them 
to virtue * 

\\c cannot hero pursue John of Pans arguments further— 
we shall return to them later, — but It is intrn sting to ob«rrve 
that the Aristotelian influence only served to bring out and 
to strengthen the traditional mcducval doctrine that the func- 
tion and justification of political authority was its moral end 
St Thomas Aquinas does not add anything material to the«e 
pnnciplcs, but he 6ets them out with characteristic precision 
and force lie u equally emphatic in asserting the disino 
nature of political authonty, and tho moral end or purpose 
for which tins exists In one place in the Summa Theohgica * 
ho discusses tho question whether Christian men aro bound to 
obey the secular authorities lie mentions various arguments 
which might bo alleged to prove the contrary, but answers 

u pp 72*1) Prujcrp* eniro powtu* 1 Jolin of lVui Tractatua <]» 
nt ut facial juatitiam cl Jti I cium U TolMlata cl I a pall IS > ** Quod 

cat Justum judicium cl IJeo qtmm autem arguitur vigeaimo quod cor- 
terminoa just tuc egreditur coo d eitur porolia reguntur per »p nluaha. cl ab 
rex fol 38 t L nds rl u cunatet ipaia drpendunt ut ■ caum. Resporuio I 
quod vassolum vcl t re* contra Justi argurnentura ut ait factum multi 
tuun capere et mala tract ore, dixcrat pliciter deficit. Pnmo quia cuppomt 
ctumei boo rex notiGcandoauam Toltm quod potretaa regain ut rorporalu ct 
tatom per ca qu» dicuntur in glo non epintuoln. ct babcat curam cor 

Juste timebit ire timenacapi do facto porum ct non am mo mm quod falaum 
et occidi tune non cat inobcdien* cat ut patet ex aupra dictw, cum 
regi quia in tail acta non cat rex ordinctur ad bon urn coremuno tnmm 

Tali actus et talo debetum regiuzn non quodcunquc aod quod cat aivcro 
otnncm honorcrn exclud t. Item ct accundum virtutcra {.nla djcit phi 
tune dominua pnvatur propnetato loaophus in Eth ria quod mtentio 
vassab a cut v aw all us feudo quum non legislator!* cat 1 omine* bonos face re, 
facit juatitiam dom no Cf Asaizea et induce re in virtu tem 
of Jerusalem in vol m p 53 
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them first by citing some words of the Apostolic writings 
bidding men to obey princes and kings for God's sake, and 
then by urging that tbo “order” of justice and of human 
affairs required that the inferior should obey the superior, 
and that the faith of Jesus Christ did not suspend the “ order 
of justice ” or the necessity of obedience. lie adds, however, 
and it is very significant, that this obedience is only due so 
far as justica requires it, and that subjects are not bound to 
obey an unjust or usurped authority, or an authority which 
commands unjust things . 1 

In another place he discusses the nature of sedition, and 
the question whether it is a mortal Bin. lie concludes that 
it i 3 60, and in this case tho reason which he gives is not theo-- 
logical but philosophical. He quotes from St Augustine 
Cicero’s well-known definition of tho “populus,” and says 
that it is therefore dear that sedition is opposed to justice and 
tho common good, and is a grave mortal sin, for the common 
good is greater than the private good. Again, however, in. 
the same “ Article " he adds that a revolt against a tyrannical 
and unjust authority has not the nature of sedition, for such 
an authority is not directed to tho common good, but only 
to the convenience of tho ruler.* 


1 Bt Thomas Aquinas, * Summs 
Theologies,' 2. 2, 1 04. 6 : “ Bed contra 
eat quod dicitur ad Tit in. 1 Admone 

ill on, pnncipibus eubditos ease/ et 

1 Pet. u. ' Subject! estate o mn i 
human* creature propter Deurn. nve 

regi, quasi precellenU eive ducibus, 

tamqu&ru ab co missis " 

Respondeo dicendum. quod fide* 

Chnstj est Juatitie pnncipium, et causa, 

eeeuDdum lllud Rom. ui. ‘ Justitia 

Dei 'per fidem Jesu Chnsti,* et ideo 

per fidem Jesu Chnsti non tollitur 
ordo’ juatitie, aed magis Ermatur . 
ordo autcra justitie reqrnnt, at in- 
fenores mi a supenonhus obediant ; 

rerum status cause rv an, et idea per 

fidem Clinsti non excusantur fidelee 

quin pnncipibus seculanbus obedire 


teneantur. ... Ad trrtium ergo dicen- 
dum. quod pnncipibus seculanbus in- 
tantum homo obedire tenetur, in 

quantum ordo justitin requint . et 

ideo si non habeas t justum pnncipatom, 

eed usurpation. vel q injusta p reci- 

pient, non tenentur eis subject! obedire, 
tuia forte per aecidens, propter vi tan - 

dum scandal um, vel penculum " 

* Id id , 2. 2, 42. 2 " Respondeo 

dicendum, quod eicut dictum est, 

id eet popuh civitatis vel regm : dicit 

autem Aug. u. Do Or, Dei, quod 

* populism determinant sapientee, non 

omnem ccetum multitudims, eed ccetum 
juns consensu, et utiUtatia com- 
mumone aociatum 1 . unde mamfeetum 
est, umtatem, cui eppomtur seditio, 
esse umtatem juns et communis Utah" 
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groat directness, Lonl<hips, possessions, and jurisdictions 
are lawful and blameless among the unbelievers, for these 
were created not only for the faithful, but for all rational 
creatures, as it is said, God males the sun to ri'e upon the evil 
and upon the good, and therefore neither the Tope nor other 
Christian men have any right to destroy the governments 
of the unbelievers. 1 

St Thomas Aquinas maintains the same doctrine, and even 
admits that an actually existing authority of unbelievers 
over Christian people is legitimate, though it may bo abolished 
by the authority of tho Church. Dominion and political 
superiority were created by human law, hut the divine law, 
which is of grace, does not destroy the human law, which 
arises from natural reason, and therefore the distinction 
between believers nnd unbelievers docs not of itself destroy 
tho authority of unbelievers over tho believer.* 


‘Innocent TV. I ‘Apparalui *J 
quinqua bbroa Deeratahura/ m. 34 , 8 , 
“ Jun* lictjonrm Hum juatam et rectara 
lepo, uhi dirilur datua fladiu* ad 
vindirlaiu, 8. da !»•«. et obe. aohta. 
1 * I) ec.,' i. SS. «). Sad quando cepent. 
nmno, nisi forte. quod i>u* d< slit 
aliqurm Tel aliquoa qui tirrmit jiwti- 
tiam tuper delinquent™ j tc! jure na- 
tune paterfamilias •uj'ar faroiliam roam 
babebat junuJictiOnern omnem a pnn 
opio, »ed hodis non habqt, m in 

pauri* at tnodin*. ft Da fur. raepi- 

ciandum (‘Dipaat , 1 ft, 19 , 11 ). Et 

c. da pa. po- 1 ** totum Cod .' vm 47 ). 

Hoc autem cartura aat. quod ip» Daus 

par *® a pnncifuo Mmut jan^lic- 

tioncm, ut no. S Da foro comp, boat. 

(‘Dec-,’ it S. 10 ). I taro par aleotionem 

potarant habere pnnrjpaa, aieut ha- 

buarunt Saul at ntultw alioa. cm Q. 1 , 

licet. . . . S 10 erpo audacter (Gratian, 
' Decretum,* C. vui. 1 , 13 , IS) at in 
plunbua abia c. pradicta. inquam(T) 

Sie domirua, poeaeeaionas at junsdio 

tionea bcita tine peoeato possunt esae 
apud rafidcle*. Hrc arum non tantum 

pro fiJebbus aad pro omm raUonabili 


Ctaatura facta aunt, ut aat prediction ; 
“Ipaa arum nolam airutn onn facit 
•orar bonoa at maloa " . ‘Ipaa aftam 
volatiba paaeit,’ Mattel c. r atroa 6. 
at. ti. Et preptar hoe d.cimus, non 
beat Papa- cal fidelibuj aufarro ana 
aira d.xrunia, aii-a junadictione* infi 
dalibua, quia «na paaaato poModent. 
Sad ban* taman credimus, quod Tapa 
qui aat vinmo* Jrau Chruti, potaa- 
tatam habet non tarn aupar Chn«. 
tiaaoa, atd atiam aupar omnea in 
Sdelaa." 

* St Thomaa Aquinas, ’ Summa 
Theolopca.' t. i, 10. 10 “ ResponJco 

dicandum. quod circa boa duphntar 

loqui possurous. l T no modo da dominio 
vc) prrlationa infifrluim aupar fideioi 
da not o in*tituanda . ct hoc nulla 
modo pcnuit U debet, cadarat arum 

hoc in ecandalum at m pcnaulum fidci. 

. Abo modo poaaurona loqtu do 
domino, vrl prclatione jam pire-exnt- 
tanta ubi conaidarandum cat, quad 

dominium at pralatio introduct* aunt 


ax jv 
fidrliu 


turn, quod ad 
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It is therefore clear tint In the judgment of all tho writers 
on political theory in the thirteenth a nturi tliero is no doutit 
whatever tint tho end and purpo*o of tho Mato is a merit 
one— tint is, tho maintinwre of justice or, in the terms 
dented from Aristotle, tho sitting forward of tho lift nccord 
ing to virtue, and that the authority of the Mite is limited 
by its end — tint is, by justice, and tint it is derived from God 
Himself 

rx pr»U», non loll l |t» huraanum of!lnaUon»m *rdf*l* *o<- iorlt*t»m rWi 
quM nt ri nalurali rationo Woo ha(*nti< tal* Jui domin l »»I f-frlsliotui 
distinct o fliM nm »i infld'I um Mvtin lolli quia inftjrlr* ro^rito au* in 
dum m conn Irrala non lollit doml G t'lilalia l&rtvnlur potctat<-m arail 
tuum at I’KUtiowm fiipra f 1* •+ lm *up»r fl Jf If* qui traruleruntur 
Votfal Inmrn jualf Jicf ao tfnl ana vcl In L- 1*1 
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CHAPTER IV. 

THE NATURE OF LAW. 

We hare in the last chapter endeavoured to set out onr 
confident judgment that to the Middle Ages it was clear 
that the nature and purpose of the State was a moral one, 
that it. came from God, and that its function was to maintain 
and set forward justice. This may at first eight seem a con- 
ception which, however important, is somewhat abstract, and 
therefore, in order to appreciate its full significance, we must 
go on to observe that both to the thinkers and to the practical 
men of the Middle Ages justice had a definite and concrete 
embodiment in the law. 

We shall have occasion presently to consider the beginnings 
of the theory of what is called sovereignty, but it is impossible 
to understand the political ideas of the people of the Middle 
Ages at all, if we do not begin by understanding that to them 
there was Only one supreme authority in the State, and that 
was not the ruler, whether king or emperor, bnt only the law. 
Behind the law of the State there was, indeed, a more angust 
law still, the law of nature or of God, to which the law of the 
State wa3 subordinate. But within the State, and subject 
always to this higher authority, the law was supreme. 

We may, indeed, say that it was the characteristic defect 
of medieval civilisation that it was, if anything, too legal; 
bnt as the men of that time saw it, it was the majestic fabric 
of the law which stood between them and anarchy, the anarchy 
of mere disorder, or the anarchy of a capricious tyranny. 
To them liberty, true liberty, was not something contrary to 
law, but rather was to be found in law itself. We have in 
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previous volumes endeavoured to set out something of nil 
this Qnd wc havC ,ern tliat in mittcr there was no differ- 
ence between tbc political writers of the ninth century and of 
the eleventh and twelfth, between Feudalists and Civilians ; 1 
but wo may here recall a few of their most signiQcnnt sayings. 
Let the Ling, says Rracton, recogniso tn the law that 
same authority which the law gives to him, for thrro is no 
king where mere will rules and not the law The Lord or the 
Lady Is only Lord of law (or right), they have no authority 
to do wrong, such is the doctrine of the Ax*izcs of tLe king- 
dom of Jerusalem. 1 The Bologna Civilians arc only expos- 
ing the same judgment in more general terms when Azo says 
of justice that it Is tho mind or will of God which is in all 
things right and just, and when the author of the * Prague 
Fragment ’ says that tho law flows from justice tvs a stream 
from Us source.* 

Before, however, wo deal with the questions related to these 
principles, wo must in this chapter consider the systematic 
treatment of the nature of law in its largest scn«c by St 
Thomas Aquinas, so far, that is, os it is related to our 
subject, 

Tbero arc two very important sections of the 'Snmma 
Tbcologica ’ in which ho considers this : in tho first he con- 
siders it in relation to rca«on, in the Focond ho deals with it 
in relation to justice. IIo begins his discussion by considering 


* Cf. voL L chap*. IS and 10; *ol 
fa. port •• *fa*P Z» iij. part L 
chap 2 , rol. lu. part 11 chap 6. 

* B ration, ‘ Da Lrjribu*,* I. 8, 8 I 
“ Attrition t Igitur to* legi. quod lex 
attribmt cl. Tidelieet, dommatiooem 
et potectatern, non cat nun rex obi 
dnminator Totuntaa, at non lex " (cf 
vol iu. p. 39). 

Auizea of Jennalem, ‘Amaca do 
la Cour del Bourgioii,' nil t "Car 
la dame na le oro n'*n rat *eigneur 
•o non don dmt . . . tnaia bien aaeh&a 
qn i) n*«t mio arfgneor do fairo tort " 
(cf vol. In. p. 33). 

Aio, * Snmma ImUtationoin,’ Lit 


" Qnaal ilirrrft, iuititia Oat I>j dia. 
poaiuo quit in oiwubut rebtu recta 
commit et Jmto cL’pomt i Ipao retrf. 
bnil mu cm qua acotmdum opera lua, 
Ipao non Tanabdu. ipao non e*t tom* 
poralu la djpenaalioruhn* rrl ToJun- 
tatibua mi* j iramo e]u* rolunta* rat 
cerutan* ct perpetoa < Ipao emm non 
ha!«nt pnncipiom nee ha bet Vtl habcblt 

‘Fragrnenturo Fraganao,* faj. 0, 
"Set qma la juatitia jut Irutm ha bet, 
*t ax an qnaai mclia ox (onto manat, 
idro ram antepoml.” 

Cf. vol. fa. p. 11, noto I, and p 13. 
note 2 
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the relation of law to reason, and maintains that the proper 
character of law Is to command and to forbid ; bnt to com- 
mand belongs to reason, therefore law is a thing related to 
reason. It is reason which directs things to their end. 1 

Having thus ect ont the general nature of law, he goes on 
to discuss it under four terms — the eternal law, the natural 
law, the divine law, and human law. St Thomas deals first 
with the eternal law. It is manifest, he says, that the whole 
universe is governed by the divine reason, and therefore this 
“ ratio gnbemationi3 ” has the character of law ; the end 
of the divine government is God Himself, and His law i3 not 
other than Himself.* 

The natnral law i3 different from but related to this. All 
things which are subject to the divine providence are indeed 
controlled by the eternal law, but the rational creature is 
subject to the divine providence in a more excellent way, 
for it partakes in the work of providence, it “ provides ” for 
Itself and others, and this participation of the rational creature 
In the eternal law is called natural law. The light of natural 
reason, by which we discern what is good and what is evil, 
belongs to the natural law; it is nothing else than the im- 


* Et Thomas Aquinas. * gamma 
Theologies.’ i. 2. V>. 1 1 “ Sod contra 
Ht quod ad Ieg»m port met pr^cipere 
et prohiberu • sod lmperare set ratio tua, 
□t rjprs batitam cat (Q. mi. Z) ergo 
lea cat ahqtud ntioma. . . . Pegola 

eat ratio, qsx eat pnnetpnxm prxmum 
patet (Q £B. 1), Batioma enjm eat 

Zosoph. (' Lib-,’ til. ‘ Ethic,' c. 8). 
In tznoquoqoe aotem genere in quod 
eat pnnctpmm. eat menaura. et regula 
CL us generis* ncut units* in g*mere 
numen tat motoa prim ns in genera 
mot ooni- 1 nt. ralinquitar quod lex 
sit sLqaid pertinens ad rationem.” 

* Id- itL, I. 2, 91. 1 : “P-erpondao 

dieendnm. qnod LCtlt supra dictum 


cat ((a. Q- 99) nihil est shad lex, 
qua m djctiunen practical rn trams la 
pnncipe, qtn guberuat aiiqnam com- 
taunitatem perfectam. Hamfeatom eat 
sutem, suppoeito quod mtmdoa tli vina 
prondeetia regatur, at m L hshtam 
ret (k 22, 1 and 2) quod tots com. 
momtaa nruversi g u lema tog rations 
diaina. et ideo ipna ratio gabema- 
tioins re rum in Deo. grant m pnnmpe 
oraverntatis emrteng, legia habet ratio- 
oem , et qtna divma ratio nihil oon- 
mpit ex tempore, sod habet sternum 
eonceptum, at djertar Prov. mi inds 
ect, quod hojazmodi legem oportet 
draere setemam. ... Ad tertiam draco - 
dam. qaod lex importat ordinem ad 

finem active ... a<xl tints djvuue 
gaberaatioma ect ipee Ileus ; use ejas 
lex eat shod ab ipeo. md® lex ctwni 
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pres sion of the divine light in tn The natural law is, there- 
fore, the pirtieipation of the ration'll mature in the ctemil 
law 1 fat Thomas was indeed n«are of the fact that the term 
natural law had been and might be u«d in more than ono 
sense,' hut his own conception is perfect!} clear 
In order, honour, to undirstand the full ngniflronco of 
this conception, we must oh«ervo atiotlu r distinction of peat 
importance, which M Thomas main in another place — that 
u, the distinction between natural law ami posithp law, n 
distinction winch applies both to human and divine law 
Blen can, by a common agreement, establish a law as ju‘t, 


in matters otherwise indifferent 


* lil id., I S »1. i “ Inde rum 
omoia, qu» dirinr procidentia- rub 
duntur, a les* tt«mt regulentur et 
menaurentur, tit H dietia patet marl 
(eitura ot, quod ORtitia purtifijiMt 
abqualiter leg-m fVnun » in quantum 
*«1 e*t, ** iToprranor* eju» Latent 
incUnatitmea in propnoa aetua *t f nea 
Inter ertcra autem. rational]* err* turm 
ecceltenUara quodam isodo divtn* 
providrnlis aubjacet. in quantum et 
Ipaa fit providenti* parlieipa. aibi ipai 
ft du prortdrni I unJa et in ipu 
participator ratio elema per quota 
1 abet naturalera incLnalionrm ad 
debitum actum et Cnfro i et tain 
partinpatio legu a te raw in rational] 
erratum lex natural]* diritur t unde 
qutim pulnuita dixuaet (Pa. Ir ). 

* SarnSrale aacrificium jiutitiz-,' quas 
quibuadam quvrentibu*, qu» aunt 
juatiti® opera aubjungtt i MulU di 
cunt t quia oatendit nobia bona t * 
Cm quwLoni re»pondena d cit, *Bign». 
turn f»t roper noa lumen vultu* tui, 
Dorainr ' Quail lumen ratioma natu 
ralia quo diarannmua quid ait bonum, 
et quid malum quod pertmet ad 
naturalcm legem, nihil aliud »:t quam 
impreeaio dmm lumuua m nobia 
node pa let, quod lex natural]* nihil 
aliud eat quant participate legia K»rrm 
in rational] creator*-’’ 


, so long ns it Is not contrary 

Cl |la treatment cl Satural Law 
b J tin Canometa, rol u. part ii 
ebap id 

* Id, id, 1 J. #t St “ trral, atdtn. 
pnroo inrlmatio bo mini a/1 looum 
aeeun turn naturam. in qua eorrmunirat 
©mtu'm* aulatantua pront acilwet, 
q fillet robatanUa apftit ecnaerra 
tionem *ui «»> mii lum euart na 
luraro »t reunJum banc tncLlxaUorvetu, 
pertinent ail bT-m naturalem ea. pwr 
qun vita hornuua eonaerratur. et eon 
tranum impeditur Sfni»l«i tw*t 
bomml ioebnatio ad aliqua map) 
rpeeiab* aecundum naturam. in qua 
eommunicat eum retena arumalibu* t 
e* aecundum hoe dicuntur ea nm d« 
legi natural], qua* natura omnia an I 
malia docuil , ut cat eommixtio maria 
et foromir educatio el Lberorum et 
aimilia. TertiO modo inert honuni 
inclinatm ad bonum aecundum naturam 
rati mum qu» eat aibi propria I aicut 
homo ha bet natural ero inclmationeen 
ad hoc quod verUatera cogno*eat do 
Deo, et ad hoc quod in aocietato tint t 
et aecundum b“o ad legem naturalera 
pertinent ea, qu» ad hujuainodi in 
clinationem arjeetant... ut. ijoln ojind. 
1 omo ignoiantum met , quod alio* 
non offetulat, cum quibua drbet con 
veraari , et cetera hujuatnodi, qua> ad 
hoc apectant ** 
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to natural justice, and this is positive law ; and there is a 
positive divine law as well as a natural . 1 

The term Divine law is used by St Thomas to describe 
that twofold law of God which is revealed in the Old and 
Hew Testaments. It was needed for various reasons, because 
the final end of man is beyond human reason, because of the 
uncertainty of men's judgments, because human law can 
only deal with the external actions of men, because human 
law cannot prohibit or punish all evil actions, lest it should 
do more barm than good. The divine law does not indeed 
contradict or annul the natural Jaw, but it was added that 
men might participate in the “eternal law” in a higher 
manner.* 


* Id. id , 2. 2, 67, 2 ■ ** Ad secundum 
dicendum quod voluntas humans ex 
com muni condicto poteat shquid fscere 
justum in hia, qutp secundum ae non 
habent aliquant repugnantiam ad r.atu- 
ralcm juetitiam : rt in his habet locum 
jua poaitivum : undo Fbiloo dicit m 
v. Ethio (cap. 7) quod ‘legale juatum 
eat, quod ex pnncipio nihil diflert bo 
vel ah ter , quando autem pomtur 
diflert.’ Sed ai shquid de no repug. 
nantiam ha beat ad jus naturale, non 
potest voluntate hrnnana fieri justura j 
puts ai status tur, quod heeat furart, 
vel ad u! terrain couumttero , undo 
dieitur l«a. 10. ‘ V® qui condunt 

Iegoa iniquaa 1 

Ad tertiura dicendum, quod jua 

divmum dieitur, quod divimtua pro- 

mulgatur : et hoc quidem partim eat 
do his, quae aunt natural] ter justs, sed 

tamen eorum justitia homines latet i 

partim autem do his qn® fiunt ^usta 
matitutione liras ; unde etiam jus 

divinum per haec duo diatmgui potest. 

eicut et jus humanum: sunt emm 

n> lege divma qu&dsm prsecepta quia 
bona; et prohibits quia mala: quae- 
dam veto bona quia prsecepta, et mala 
quia prohibits.” 

* Id. id, 1, 2, 91. 4: “Reapondeo 
dicendum, quod prefer legem nstu- 


rslem, et legem humanum, necessarium 
<uit ad direetionem humane vit«o 
habere legem divmam. Et hoc propter 
quatuor rati ones. Pnroo quidem, quia 
per legem dingitur homo ad actus 
prop non in ordina ad ultimum finem • 
. . . ood quia homo ordinatur ad finem 
beatitudims artenue, qu« excedit pro- 
portionem naturaha facultatia human® 
. . . ideo neeesssnum fuit, ut supra 
legem natural em et humanam, din. 
geretur etiam ad eum finem lego divi- 
nitus data. Secundo, quia propter 
locertitudinem humani ludicu . . . 
contingit do actibua humama di verso- 
rum ease diverse ludicia ex quibua 

etiam diver*® et contron® legea pro- 

cedant . . . neeesssnum fuit, ut in 
actibua propnia dingeretur per legem 
divuutus datam, de qua constat, quod 
non potest errare TertJO, quia do his 

potest homo legem facere, da quibua 

potest iodic* re, ludicium autem ho- 

actibua, qui latent . . . noeeasanum 

fuit, qood ad hoe euperveniret lex 

divma. Quarto, quia . . . lex hu man s 
non potest omnia qu® male fiunt, 
pumre, vel prohibere : qma dum 
aulerre vellet omnia mala, aequeretur 

quod etiem multa bona tollcrentur, 

et impediretur utibtas bom corn mu run 
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Human law is described by St Thomas In another article 
ot the same question under the terms of its relation to reason. 
Law is a command of the practical reason, for the human 
reason must draw out and apply to particular circumstances 
the general precepts of tho natural law .* St Thomas, however, 
al«o points out that this general conception of the nature of 
human law requires a further analysis. The term human law 
includes two different kinds of law, the *' ins gentium ” and 
the "ms cinle * The first is derived from the natural 
law, os conclusions are derned from premisses, and forms 
that body of laws without which men could not live together. 
Tho second is domed from tho natural law, "per modum 
particulars dctermmationis,” and is that which any State 
establishes as being suitable to its own conditions.* 

Law, then, in all its forms is the expression of reason, but 
it is also, in the judgment of St Thomas, the expression of 
justice, and wc must briefly consider this ne accepts the 
definition of justice, given by Ulpian in the * Digest,' 4 ‘ Justitia 
cst constans et porpetua voluntas jus suura ernque tnbuendi " 


qualnl MrMMnumid «wm,Uoi«i 
humanam i at ergo nullum mtliin 
improhibitum. rl impunllurn rnniwtl, 
Mwwirum full auprrrcniro legem 
dirinam. per qu*i emnl* [w«l» pw- 
hibmiur . . . . 

Ad pnoura ergo dicendura, quod per 
naturalem legem participator lex 
rlfmi aecundrm pro port! one m repaei 
lotu hum* nr iuIuw t pod oportet, 
ut altion modo dingatur homo In 
ulUmmn fiorm nfrniittinitm ; et 
ideo puperadditur lex dieunto* dot*, 
per qtum lex rtem* participator altiori 

* Id id. 1 2, 91. 3i •' Rerpondeo 
dittndum, quod, fticut aupra dictum 
cat lex e«t quoddam dictamen practice 
ntiomp . . . iU etipm ex pnroepti* 
legia natnraJibua, qiun ex quibuadam 
*jonc?qu*.enmmiui ihiuu,V. ‘odtmnnttfrv 

bill Inn. neeceee est quod ratio human* 
proeedat ad aliqua magi* portico 
Ian ter diaponenda i et istae particu- 


lar** dtrpoMlione* *dinrrnt» **cundam 
ratlonen, hum* ram dieuntur lege* 

* Id id-, I !, 93. 4 1 " Eat enim 
prime d« ration* legia liunane, qu»1 
ail den rata s lege nature, ut ex dictia 
patet (Art li., lujua Q ) , et aeeundum 
hoo cLriJitur Jua powtirum. in Jua 
gentium et jua civile, peeun lum duoa 
modoa, quibua aliqui 1 denratur a lego 
nature, ut aupra dictum eat i nam 
ad Jua gentium pertinent r& qu» 
denrantur ex lege nature*. airut con 
tlunowa ex pnnctpu* i ut junta 
emptionea, veuditionea el alia hujua. 
modi, one quit.ua hommea ad innccoi 
connrero non pooarat i quod eat d« 
lego naturae I quia homo eet naturaliter 
amrnae aociabile, ut probatur in I. 
relit, (e. 2) i quo vero denrantur 
■v 'agi. un/rura, -|vr itiufiuni Trfri/tdmra 
determinatioma, pertinent ad Jua civile, 
aeeundum quod qurrlibet emtaa aliquid 
obi aceommodo determinat " 
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(‘Dig.,’ i.10) if it is properly understood. 1 In a later “Quaestio” 
indeed, he discusses tho various parts or aspects of justice, 
and accepts the Aristotelian distinction between “ distribu- 
tive" and “ commutative " justice.* It docs not, however, 
appear that in St Thomas' judgment this interferes with the 
general truth of tJlpian’s definition. 

Tho whole system of law, and hero St Thomas uses the 
word "jus,” is so called, according to St Isidoro, because 
it is just (justum), and tho just and " jus ” are the “ objec- 
tum ” of justice,* and St Thomas gives his considered and 
emphatic assent * 

Ho therefore goes on to describe "judicium," which is 
tho action of the judge, as being the definition or determina- 
tion of that which is just or lawful, and this belongs to justice ; 
this is what Aristotle meant when ho said that men go to the 
judge as to a living justice.* Perhaps the most emphatic 


1 Id id , 2 2, 88, 1 « “Ad Pnmum 
wo proceilitur. Videtur quod incon 
venientcr defimatur » jurupentia, 
quod juetitia est 1 perpetua et constant 
voluntas jus ruurn umeuiqua tn 
buecdi ’ . . Rsspoodeo dicendum, 

quod predicts juatiti® defimtio eon- 
yeruens est, si recto intelligatur . . . 
et si quis vcllet earn in debitam formam 
definition!* reducers, posset sic dicers, 
quod justitia est habitus, socundum 
qusm aliquia constant! et perpetua 

quam Philos point In V Ethic (cap y ) 
dice ns, ' Quod Just is est habitus, 
secundum quem aliquia dicitur opera- 
tivus, aocundum electienem justi.’ " 

* Id. id , 2. 2. SI, J s “ Sed contra 
est quod Philos m y. Ethic (c. 2) pomt 
dues partes juatiti®, et dicit, quod 

una est directiva in diatnbutiombus, 

Kespondeo dicendum, quod si cut 
dictum est, justitia particulans ordina- 

tur ad ahquam pnvstam personam : 

qu® comparatur ad commumtatcm. 


ad aliquam partem duplex ordo attondi : 
ur.us quidem partis ad partem ; qul 
aimilis est erdo nnius pnvat® person® 
ad aliam . et hnno ordinem dingit 
commutativa justitia, qu» consiatit 
in his qun mutuo flunt inter dual 
personas ad inyicem . alius ordo 
attenditur totius ad partes : et huic 
ordim asaunilstur ejus quod eat com- 
mune ad eingulas personas : quem 
quidem ordmem dingit justitia die 
tnbutiva, qu® eat diatnbutiva com* 
mumura secundum proportionabtatera : 
*t ideo du® sunt juatiti® species : 
scilicet . diatnbutiva, et commutativa.” 
1 Id id . 2 2, 67, 1 1 “ Sed contra 

nt quod laid. : dicit in aodom Iibro 

(' Etym v. 3), quod Jus dictum est 
quia est justum r eed jus turn est 
objectum justitiaa : dicit exum Philos 
in v. Ethic (cap 1 ) quod * omnes 

talem habitum volunt dicer© justum 

a quo operahvi justorum aunt ’ ; ergo 

* Id. id id , Heap. 

* Id. id ■ 2. 2, 60, I : 11 Responded 
dicendum quod judicium propria nomi. 

nat actum judicis, m quantum judex 
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as'ortion I»y St Tlmmas of the relation between law and 
ju'ticoimy be found in another " Artielo ”of llioumi' "Qu«a- 
tion,” whero ho asks whether the judgment of tho judge must 
always be In accordance with tho law Ilo diculis that 
wlnlo normally this must ho «o, this will onlj hold if tho 
law is Just. Laws which are contrary to tho natural law 
are unjust, and have no force It may even happen that laws 
which aro in themselves right may not l>o adequate to certain 
eases, and would, in such ca«is, be contrary to the natural 
law In such circumstances men must not judge according 
to tho letter of the liw, hut must recur to that equity which 


the legislator desired to attain 

nt t Judex autem d ci tor quasi jua 
durni i jut tutna nt ebjectum Juiti 
tir, ut aupra hat itum nt et idco 
Juhcium Import*!, ar-eurulurn fnmun 
commit Iroponitionem, dcftruliotirm erl 
determinauorvem Justl, «'* Juns 
quod autem ahqula kn" denial 
aliquid In oponlu* eirtuoaia, propno 
procedit rt labilu eirtutui aicut 
ca«tu» recto dctcrminat e*. qua* pert! 
cent ad rartitalcm i et I leo Judicium 
quod importat reclam determinatlonem 
eju*. quod mt juttum, propno prrlmet 
ad Juatitiam i propter quod Thilot. In 
e Ethic (rap *) dint, quod Nominee 
ad Ju h<-om confugiunt, aicut ad quan 
dam juatitiam arumatam * 

1 Id id , 2 2, 60, 5 i “ ftespon Ito 
dieendum, qUO<l aicut dictum nt, 
judicium ruhil al ud eat quam qua-dam 
defn Uo, vtl detcrminatio cjut quod 

juttum cat t fit autem aliquil juttum 
duplicitcr, uno mo>Io ex ipea naturn 
rei quod d eitur ju* naturale i alio 
modo ex quodam condieto inter ho- 
rn nea : quod dicitur Ju* poaitieum 
ut aupra babitum eat (Q 67. 2) leges 
autem aenbuntur ad utnusqne jure* 
declarationrro i aJitcr tamcn, el al tee : 
Bara Icgia aenptura jus quidem natu 
ralo contmet, aed non inttituit « non 
emm habet robur ex lego, aod ex 
ratura i Ju* autem pcoitivutn aenptura 
Jegia »t eootmet, et institiut, dans ei 


auctoritatla rol ur i et I Iki ncnaKi 
eat quod Juhcium fat aceundum tepa 
•cnpturmm alioq nm ju ticiuro def rcret 
eel a Jiwto natural! eel a ju«to poaitlvo 
Ad pnroum erfo diemdum, quod 
l»x ampta aicut non dat rolmr Jurl 
natural!, ita nee poteit ejut robur 
mtnuere, eel auferra quia neo rolun 
ta* honurua J-otct im mu tare naturam t 
e* idco al aenptura legie eontmeat 
ahquid contra jus naturale, Inju.ta 
eat nee habet eim olhgandi , ibi emm 
Jus poeitirvm locum habet, obi quan 
turn ad Jua naturale nihil <h fieri, utrum 
aie erl abler hat, aicut aupra habitum 
eat (Q 67 !). et Idco neo talea aenp- 
turai Icpr-a diruntur, a>yl potlus legu 
corruptionca, ut aupra dictum eat 
(I 2. M, 2) i et i Ico aceundum eaa 
non eat judicandum 
Ad aeeun I im dieendum, quod 
aicut Irgee iniquai aceundum ao con 
tranantur Jun naturali , eel aemper. 
eel ut in ptunbu* , Ita etiam lege*, 
qu* aunt recto poeitr, In aliquil u« 
caaibua deficiunt , in qu bu* ai aerva 
reotur, eeaent contra jus naturale i 
et hlco in tal.hu, non cot aceundum 
liter am Icgia judicandum, aed recur 
ren lum ad rquitatem, quam intend t 
Icgidator i undo jurvapi died (‘Dig.’l 
3. 25) • Nulla ratio juna, aut arquitatu 
bemgmtas patitur, ut qun nalubnter 
pro utilitate hoaunum introducuntur. 
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St Thomas' conception of tho not uro of law is, then, 
founded upon two principles, that It is the expression of 
reason, and that Its purpose is justice. It is interesting to 
compare his conception with that of the medieval Jurists, 
with which wo hnve dealt especially in the second and third 
volumes of this work.* Ills treatment represents a very im- 
port ant development of the significance of the rntionnl clement 
in law, while it also brings out very emphatically the funda- 
mental mcdhrvnl conception of its moral or ethical nature. 

<•» no* (lurlnra tnlArpraUMniw rentr* Cf. Id. 1 1, I. S. 8S. t. Jloap. 

Ipaoruni poromo.lun, pnsluMtmua »d 1 Cf vet II. |<*r» I *h*p«. 1 unit t , 
»pvprll»i< , m'i M In lAlit.u* num p*M il. rhap. S | vd. Id. part I. ehap. S) 

Umr olilPr Jtfctiwrl i M if conaiJa. p*xl 11 clap. 8. 
ruarl. !<•£• tlrtfruilCM-aU'' 
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THE SOUrCE OF Till LAW 01 THF STATE — I. 

W r have so fir considered the medieval conceptions of the 
nature of law as representing the principles of reason and 
justice, or, to put it into tho other terms of that time, human 
law as limited and controlled by the law of nature We 
must now consider tho more immediate source of the law of 
tho State, tho authority from which it proceeded, and upon 
which it rested In this chapter and tho following wo shall 
endeavour to set out what wo venture to thuiL were the 
normal modircval conceptions upon the subject, and to trace 
tho beginnings of another mode of thought 

W’o havo in previous volumes set out what appears to us 
tho first and in some scn«c tho most fundamental aspect of 
tho medieval conccition of tho nature and source of tho law 
of tho State — that is that it was custom Wo havo scon that 
this was tho conception of the feudal jurists, 1 and that this 
was also the first principle of tho Canon Law * We shall 
havo presently to deal with tho question of tho relation of 
tho Civilians of Bologna and the rcwved study of the Toman 
law to tho question of tho source of law , but for tho moment 
it i3 enough to ob«ervo that tho Civilians also woro clear that 
custom had onco been its source * The principle is admirably 
expressed by Bcaumanoir for France, when ho says that all 
picas arc determined by custom, and by Bracton for I ngland, 
when ho asserts that England is governed by unwritten law 

* Cf ml ill fMrti A * Siil ii fw.il 

1 Cl »ol u part U cL»p 8 
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and custom. It is no doubt true that Bracton thought that " 
this was peculiar to England — a curiously inaccurate judg- 
ment, probably due to an impression that the other European 
countries lived under Boman law.* What is thus affirmed 
for their own countries by Beaumanoir and Bracton became 
a sweeping and all-including generalisation in Gratian, when 
he opened his ‘ Decretnm * with tSe famons words, founded 
upon Isidore of Seville, “ The race of mankind is ruled by two 
things, by natural law and by custom.” 2 

We venture to urge that it is quite impossible to under- 
stand the political structure of mediaeval society and the 
nature of mediceval government unless we begin by taking 
account of this conception. We are bo much and so naturally, 
if not very intelligently, influenced by the belief in the 
existence of a conscious sovereign authority, of which law 
is the expression, that we find it difficult to understand 
the state of mind of those ages when the conception of 
the sovereign, in the modern sense of the word, hardly 
existed. 

The first question to which we must here address ourselves 
is how far this conception of law, as proceeding from or con- 
trolled by custom, was maintained in the thirteenth century 
by writers with whom we have not yet dealt, or in countries 
whose laws we have not yet examined. 

And first, we may observe the careful and yet confident 
mode in which St Thomas Aquinas sets out the principle of 
the authority of custom. In a discussion of the question 
whether law can be changed, he considers the question whether 
custom has the force of law. He cites various objections 
which could be alleged, and then states his own conclusion. 

He first cites the famous words of St Augustine that the 
custom of the people of God and the institutions of men’s 
ancestors are to be accepted as law, and then proceeds to 
say that law is the expression of the reason and will of the 
legislator, but these are declared as plainly by men's actions 
as by their words, and therefore the frequently repeated 


Cl. vol. m. jp. 41. 42. 
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actions of men which constitute custom can change or estab- 
lish or interpret law.* 

He goes on to contend that, as human laws may not cotcr 
all cases, it may bo right sometimes to take action which Is 
outside of the law, and when such cases are multij tied owing 
to some change in men ; custom shows that the law is 
no longer useful And he even adds that, while normally, 
if the conditions remain the same, the law founded upon 
the'e conditions will prevail over custom, there may !>e 
cases where the law ls useless, simply because it is contrary 
to the custom of the country, for this is one of the conditions 
of law — it is difficult to change the custom of the multitude * 

It is clear that while St Thomas reeogm s c3 other forms 
of law besides the custom of the people, he does substantially 
represent the conception of custom as a mam source of 

1 St Thomas Aquinas. ‘Summa rstur quum fain aliqtnd mol toll'll 
Theolopica, 1 I. O'. 3 "Bed ecntrm fit. vjjrtur fi dctitsrato ratioma 
wt quod Auputnai d cit in Epistota Judicio protfmn ft scrundum boo 
ad Casulanum rooa populi Dei ft consuetuJo ft ha bet vim ft 

insfituta majorura pro leg® aunt lepuo abotet. et Ml lcfum inter 
tenenda , et aieut prevancalorre Ir(jum pretatnx 

dn-mmum. ita et eontcmplore* eon Cl Julianua in ‘D;,’ i 3, 32, and 
SiKtudmum ecrlewaiiticarum corrcendi vol i p. 6< 

aunt-’ Reapondeo dicendum, quod * Id id id I "Ad wvundum di 
ommi lex proflnacitur a ration®, et ceodura. quod aieut supra dictum eat, 
voluntate legislate™ : lex quidem lep-s human* in aliquibus cam bus 
divtna, et naturals, a rationabili D<i defictunt unde po»"ihilo eat q utndo 
voluntate lex autera human* a volun que prrtrr legem ag*ra, in ca«u arilicet 
tot® horninia tatiore. regulata aieut in quo deficit lex , et tamen act in 
anted ratio et voluntaa hominia mam non enl malua et cum tales casus 
festantur verbo in rebus agendia, ita rnultipbcantur propter aliquam muta- 
etisro marufestantur facto hoc arum tionera bominum. tune tftamfestatur 
no isquisque tligere videtur ut bonura per conauetudincm. quod lex ultenus 
quo.1 oper® implet Manifesta cat non eat utilia . aieut etiam manifesta- 
autem, quod verbo hnmano poteat ct retur ai lex contfana verbo proraul 
mutart lex, et etiam expom inquantum gneetux Si autem ailbue maneat 
mamfeetat intenorem motum, et con ratio eadem, propter quam pnraa lex 
ceptom ratioma human® undo etiam otilia erst, non consuetudo Ieg®ro aed 
et per actus maxim® multi plicate* qui lex consuetudioem vinrit m»i forte 
consuetudmem efficiunt, mu tan potest propter hoc aolum inutiUs Jcx vidcatur, 
lex, et expom et etiam, aliquid causan, quomam non eat poaaibilu accundura 
quod lefts virtutem obtmeat , mquan consuetudmem patnv, qus> erst una 
turn scilicet per extenorea actus multi do eonditiombua legia dill cil® etum 
plica taa interior voluntatis raotiu. et cst consuetudmem tnultitudims ro- 
ratioou concept us eHicacismmo decl* mot ere 
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Iavr. It i*, however, clear that St Thomas Aquinas implies 
that there were other forms of law be*ides custom, and we 
shall presently deal with these. The important point of the 
passages which we hare just considered i3 that, whatever 
other forms of law there might be, he was clear that custom 
lay behind them, and was still paramount over them. 

This 13 also the position of some other very important 
writers of the later thirteenth century. Vincent of Beauvais, 
in his ‘Speculum,’ cites the significant words of Gratian, in 
which he laid down the principle that even when laws were 
instituted by a competent authority, they needed to be con- 
firmed by the custom of those who were concerned-* Albert 
the Great *eem3 also to refer to the same doctrine when he 
says that the edict of the Prince which is maintained by 
custom has the force of written law.* What is, however, 
much more significant is the treatment of the authority of 
custom by the most important Canonist, and the most authori- 
tative Civilian of the second half of the century. 

Hortiensis, in his ‘ Commentary on the Decretal?,' describes 
the nature and the authority of custom, and clearly accepts 
the judgment of Gregory IX- that custom if it is “ rationabilis 
et legitime pnesenpta,” prevails over other forms of positive 
law.* Odofridns, in his ‘ Commentary on the Digest,’ draws 
attention to the divergence between this judgment of Gregory 
and the parage in the ‘ Code ’ (vim 52 (53)), in which Con- 
stantine had apparently maintained that custom could not 


* Ymoect <A Eeaar su. ‘ 6j>«rahna.’ 
a, 7. is. a. tol e. pp. ijj, tee, 
1S4. 

1 Albrrt tbs Crat, 'Ethics,' x. m. 
2s “So ■ nt*ra HLe (k&*) acnptx 
not nl non sc rrpue, rJU tv let or 
d. Setts md pr***n*: edictom Mum 
pnn&pu coosoetotLae Bnrstttm trrrptx 
Uirt nrjfto." 

* Hottcnci, ' in Pnmom Libmzn 
DKrrtslran Cocoecli ns.' 7* ' D« 

Cocruera-lOT-.’ S, S : “Ad qood 
mxn&cm quo! tjnztaor not rpem 
contaemliza*, scilicet g-neraL»ims, ot 
ret eoowtttlo inter crones C&thcLcos. 


Id. si, 10: “ Item ert owrortolo 
F-oeralii. qnando scilicet nedurn eifitss 
sed tots ffoinat its pwralilCT 

•CTTSt.” 

Id. id, 8. 11 : “Et Lsc dno rpeocs 
drrogaot ]aru si»« m pMmnrria, nro 
n toeo m «po obtinrt Lot. ■ port 

lee-a olndoda nt OTuortsdo.’’ 

Id. id, 10. I: “Qmd est «os*- 
tadc. . . . Uses rstionsbilii com petratc 

Id- id, 11: “ Clmn satem nt 

nbauUu rel nod. nlmrpa jo-iici, 
etna non rrgoU posset tndi.” 

a. 'Decretals," l- t. II. Cf. vd. u. 
p. 1SS- 
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over rido law 1 Otlofridus eiys that there hid been mnch 
controversy over this question, and cites tlio opinion of 
Placontimu that, while m earlier times the Homan pcoplo 
could mile law and ita custom could nlrojrUc it, nowadays 
it was only the I mperor who could make law, nnd therefore 
the custom of tlio pcoj le could no longtnnnul it Odofndns 
himself, however, emphatically repudiated the opinion of 
Placcntinus, and maintained that the Poman people could 
still make law, and that, therefore, its custom could still 
annul it * Odofridux was, as it is thought, a pupil of Azo, 
and reprc«ented the tradition of his master 1 ^ 

Tho opinions of these writers are interesting and important, 
but, after all they are of little importance as compared with 
the clear and dogmatic statements of tho great feudal lawjers 
like Bracton and Beaumanoir on the prmcij les of the system 
of law which they had to interpret nnd admim«ter in the 
latter part of the thirteenth century We may add that the 
same judgment as to tho legal authority of custom is clearly 


1 Cf Wl u p 15* 

* Odofndu* Commentary on Dt 
geat * i 3 3' <fot 13 r | Dixit 
PI*, (riarentimu) Olm ronwlulo 
x ncebat lcgera rt ita Joqu tur k-i 
nostra In fi nam olun popuiua 
Rotudiu pot erst legem ten I err VJi 
lex Ml q iod populu* Ilomanu* etc 
Non f»t ergo minim si eontrmna 
ejus consuetudo tollat legem quia rjua 
e*t toiler* Cuju* est cornier* Ssd 
htxl a solus prince p« potest legem con 
dt» ut C do le rt const! I f (Code 
I 14 12) unde non debet romruetudo 
popuh posso lege, iraperatoru toller* 
et aio loquitur 1 nostra quia I oe easet 
mconveiuen* quod consuetudo popuh 
tollcret legem prtncipis Sed • gnoti 
hano solutionem non approbamm 
quia r cut ohm populu* poterat legem 
condere e c et hod o potest Va debet 
poxss consuetudo populi legem toller* 
noo obetat quod dicitur quod solus 
pnneep* nee imperator potest legem 
eondero quia ilia dictio solo* excludit 
Wngularem personam non populum 

VOL V 


nam populu* bens potest hodio legem 
eonder* • rut ohm poterat ut ibl 
d » 8 L Ti L. I (ir Pu Com 

raenlary on Dpi! i i I) Item 
non obits! quod a] bi d eitur qjoJ 
populu* omnn impenum lejpi eonder* 
tranxtul t In pnne pem Ut id f p. p I 
una, In pn ( D (rest. (4 II) quia 
intelhgo tranatulil i concessit non 
tamen ds to abdicsndo ut i do consli 
pnne pum I 1 ( I) g*«t 14 1) 

Sed ( <rnon sprrt s omnibus ml s 
solutiorubus d ,-enduro est ut d xi 
in cast] | duplex eat consuetudo ut 
consuetudo generalu qua obtinet per 
totum impenum Jlomanum et ilia 
general s consuetudo 1 fontrana, ubi 
qua nnc t legem ut in 11 eontrarus j 
est consuetudo speeialis alicujus ei»i 
tali*, et ilia apoeiahs consuetudo in 
Wo sotummodo loco nncit legem in 
alio non et a a intelhgitur let 

nostra. 

* Cf to r a full discussion of tho 
various op mo ns of the Civilian* vol 
ii pp 53 67 

D 
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laid down in the great law book of Castile, which we know 
as the ‘ Sicte Partidas ’ of Alfonso X. There are, it says, 
only three things which can hinder the force of law : the 
first is “nso,” the second is “ costurabre,” and the third is 
“ fuero.” 1 We shall, however, presently return to the con- 
ception of law in Spain, and treat it in detail. 

Enough, we think, has been said to make it clear that the 
first and, as we think, the fundamental principle of the Middle 
Ages was that the law was the expression, not so much of the 
deliberate and conscious will of any person or persons who 
possessed legislative authority, but rather of the habits and 
usages of the community. It is not our part here to endeavour 
to trace the whole significance of this conception, but we 
may be allowed to point out that this does not mean that 
law as custom was something unintelligible or irrational. It 
does not require any great consideration to enable us to 
understand that the custom of a community was deter- 
mined by the conditions or environment under which it 
lived, and by the moral ideas such as they were, and how- 
ever they arose, which possessed the community. We may 
be allow ed to point ont that this is true not only of the cus- 
tomary law of a primitive community, but in the long rim 
of all systems of law. 

It is also important to remember that this customary law 
was not really unchangeable and fixed. On the contrary, it 
is evident that at least in what we call progressive countries 
it was continually changing with the change of circumstances 
or ideas. It is probably, on the other hand, reasonable to 
think that this unconscious movement was not always suffi- 
cient to accommodate itself to such a development of civilisa- 
tion as took place in the centuries from the eleventh to the 
thirteenth. 

1 Sicto PaHidaa.* 1 2, Introduction . costumbre, et la teroora fuero : ct 
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However tlm may be, it Is clear that in the twelfth and 
thirteenth centuries wt can trace the appearance and dtteloj* 
ment of another method of conceiting of the rource of law — 
that is, the beginning of the conception that law is the ex 
pre«ton of the mil of fomo conscious legislative authority 
Wo have arrived, that is, at the beginnings for the modem 
world of the conception of sovereignty — that is that there 
exists m every independent eocuty romo power of making 
and unmaking laws 

We have, a few pages back, referred to tho statement of 
Hracton that Ingland was governed by custom and not by 
written law, but the same pass ige which contains thc«c 
words contains also words which express a different con 
ception of tho nature of the authority on which law is founded 
Other countries, he says are governed by written laws, I ng 
land by unwritten law and custom but thc-c English laws 
may properly be called ltgcs, for that has the force of 
law which has been justly determined and approved with 
the counsel and consent of tho great men, the ipjrosal of 
the whole commonwealth, and the authority of the King* 
Such laws, he adds in another place, when they have been 
approved by the consent of those who are concerned (utantium) 
and have been confirmed by the oath of the King, cannot be 
changed or annulled without the counsel and consent of those 
by whose counsel or consent they were promulgated * 

Here wo have a clear statement of the conception that 
thero is a definite legislative authority which enacts and 

1 Bradon Do Legibua *12 * IJ Id-, i ! 6 Hujuamodi vfro 

“Cun' autem fore in omn huj rrgiombua leg*>* tnglicana- ft consuetud nn regum 
u-auji legib\x« ft jure ton wipw aola MrtorUlj jobent quandoque quan 
Angl a usa eat in aula fimbua jure non doquo vetant rt quandoquo judicant, 
•enpto ft consuetudina In fa quidem ft puniunt tranagreaaorca qu» qu 
«x non ecnpto jua vtnit quod uaua dem cum fuennt apprebata conwnsu 
comprobavit Sod a beard um non ent utfnt um ft aacremento regum eon 
leg's Angbeanaa beet non ecnptas Ermata- njutan non polcrunt neo 
leges appellare cum legu ngorem destruj aine communi cooacnau eorum 
bflbeat quicquid da eonsibo ct con omnium quorum consilio ft coaacnau 
aenau magnatum et re pubbe* com fuenrnt promulgate In mebua tamcn 
muiu spoils one oulbontato regia aiva eon erti poaeunt et am * no comm 
prmc p a prceedento jasta fuent da eon«ensu quia non destnutur quod i i 
fimtum ft approbatum mebua convertatur 
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promulgates laws. What was, then, the nature of this 
authority ! We have in the third volume get out our con- 
clusion that the feudal and national jurists of the twelfth 
and thirteenth centuries clearly held that the legislative 
authority resided not in any one person, but belonged to the 
whole community, acting through all its parts, the King, the 
great men, 3Ud the whole body of the people ; 1 and in the 
first volume v, e have endeavoured to show that this principle 
was already firmly established in the ninth century. 1 

The words of Bracton which w e have just quoted are only 
one expression of a general principle. Lest, however, it 
should be thought that this was only an abstract or specu- 
lative principle of the jurists, we will briefly examine the 
legislative forms of the twelfth and thirteenth centuries in 
the various European countries, and u e Bhall see that nowhere 
in the constitutional methods of the great European countries 
is there any sign that the legislative power belonged to the 
king alone, but always that the fang acted with the advice 
and consent of the great men, and behind them we Bee from 
time to time the whole community. We must bear in mind 
that it is impossible in the Middle Age3 to draw a sharp line 
between what we should call legislative and administrative 
action. 

If we go through the constitutions of the Empire, we shall 
find that they are issued not by the emperors alone, bnt 
with the advice and consent of the princes. This is obvious 
even of the great Frederick n. He renewed in 1213 the 
promises made by Otho IV. to Innocent M. with respect 
to the territories claimed by the Papacy, and did this with 
the counsel and consent of the prrnces of the Empire.* It 
i is with the same counsel that in 1226 he annulled the com- 
munal privileges of the citizens of Cambrai.* He proclaimed 
the ban against various Lombard towns in the same year 
with the deliberation and judgment of the princes and other 
chief men of the Eoman Empire.* 

* Cf. toL iu. part i. chap. 3. * Id. ii, 106. 

* CT. toL 1 chap. 19 * Id id , 107. 

’ 5L G. H., ‘Conat.,* vol u. 49. 
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The most noticeable phraso is, however, that which Is 
prefixed to tbo constitution of 1235, which created an im 
portant new official, the Justilurius, who was to net in 
judict \1 matters during the absence of the emperor Frederick 
begins bj saying tint ancient custom and unwritten law had 
not provided for some important matters which concerned 
the tranquillity of the empire, and therefore it was that 
with the counsel and assent of t he princes and other 
faithful men of the empire as 'em l led in a solemn council 
(curia) held at Maintz he had promulgated certain con 
Btitutions 1 

It would seem that there is imj lied a contrast lietween 
the tradition and the custom of the impiro, and the new 
constitution, which is bsncd by the emiwror not alone, but 
with the authority of tho Council of the Fmpire 

If wo turn from tbo 1 mpiro to tho kingdom of France, we 
find that the same principle is illustrated in the Ordon 
nances’ of tho twelfth and thirteenth centuries It is im 
portant to observe this because there has been a tendency 
m some works on French history to speak of the median a! 
French king as exercising somo isolated legislative authority 
This view is not consistent with tho fact that the formulas 
of lep'lation winch wo find In the ordinances arc of almo't 
exactlv tho 6ame nature as those which we find in the other 
Turopean countries at that tune, and which as wc have 
shown in our first volume, were already used in the ninth 
century * 

Loui9 tho Fat in 1118 issued a regulation about tho pnvi 
leges of the serfs of St Maur dcs ro*«ds with tho common 

1 SI O II, Conti. \ol b 198 contra betono Judic o consuetu 1 rut 
" Licet per totem Cermtntm const srnteneia temunabat — Do connlio ft 
tuti v cent in causu *t ncgociu pnva twnni il lcetorum pnne pum eccle- 
tonun consuetuduubu* ent cju tut tra t e*t comm ct secular um in aotlrmpnl 
ditit cl Jure non ecnpto qu a tamcn cuna eclebrata Mogunc o contl tu 
ardua quadam, quip generalcm itetum c one* qussdara rertit cap lul a com 
ct tranquilbtatem Iropcru reformabant prel ensas, present but c idem pnnci 
nondum {ucrant tpcc el ter introducta p but noblib u plunmu ct el is 
quorum partem aliquam ti qunndo fidcl bus impcru fee mu* promul 
casus trahebat in causam ficta magit gan 

epmio quam statuti Juns aut optento ’ Vol i chap. 19 
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counsel and assent of the bishops and great men. 1 Philip 
Augustus in 1209 issued an ordinance concerning feudal 
tenures, but the formula of legislation is ono which hardly 
distinguishes between the royal authority and that of the 
great princes and barons 1 In one ordinance of St Louis of 
1240 we have a careful statement of procedure, no first 
called together at Orleans tho barons and magnates of that 
province, and learned from them the custom of tho province, 
and then, with their counsel and assent, commanded it to be 
firmly observed in the future.* 

It is true that in the reign of Philip III. wo find in a number 
of cases, in placo of the formula of tho counsel and assent of 
the barons, the phrase “in Parliamento ” or “in plcno Par- 
liament, ” * while in other cases wo find such phrases as 
“ ordinatum fuit per Dominum regem et ejus consilium.” * 
In the reign of Philip IV. we find an ordinance issued “ par 
la cour de nostre seigneur le Itey,” * and another “ in Parlia- 
mento.” 1 In the first case these formulas are apparently 
taken to be equivalent.* 

In other cases, however, in tho reign of Philip IV., we have 
the traditional form, including the reference to the barons 
and the prelates. This is especially noticeable in the demand 


’ 1 Ordonnances don rou do Franco 
de la troisieme Race.' 1118 id. 
“Ludovicus Dei dementia Francorum 


procerum nostrum consilio et assenau, 

regire euctontatis decreto, mstituo et 

decerno ut ttm etc.” 

* Id , 1209 " Philippus Dei gratia 
Francorum Rex. O Dux Eurgundis), 
Her Comes Nivernenais, R. Cornea 
BoloniK, Q Cornea Sancti Pauli. G 
Damron Petra, et plurea alii magnates 
do regno Francue unanimiter coa- 
i entrant, et assensu publico firmave- 
runt ut a primo die man in posterum 

* Id. 1248. “Noa volentes super 
boo eognoacere rente tem et quod erat 
dubium declarare, vocatia ad noa spud 

Aurel barombua et magnatibua eanm 

dem terrarum, habito cum eis tractatu 


tiona eorum, didicimUB de consuetudino 
terrarum illarum. qua tabs est. ... 
Haeo autem omnia, prout aupenua 
eontinentur, de commum consilio et 

assensu dictorum baronum et mflitum 

perpetuum Ermiter obaervan ” 

1 Eg , ' Ordonnances,' 1272, 1271, 
1275 

• Id . 1277, 1278. 

• Id . 1287. 

1 Id, 1291. 

• Id, 1237i “treat rordonnance 
faite par la cour de nostre Seigneur le 

la mamire de fairs et temr lea born-, 
geomes de eon resume . . . cette orde 
nance fut faite au Parle men t de la 
Pentecoate l'an 1287." 



our v] Kourcr or Tin law oj tuf Krvfr — i 


D5 


for the surrender of it least half of the wiser plate belonging 
to the clergy and Iuty of the kingdom in August 1302 1 and 
in the general ordinance for the levy of monty for the wir 
in Flanders in the same year* The most significant of all 
these phrases, however, arc tha«e of the letter of 1303 to the 
Bishop of Piri« winch communicates the ordinance made for 
the levy of soldiers for the war m FI indcrs The ordin mce 
was made with the deliberation and counsel of tho«c prelates 
and barons who could be got together , hut Philip otniously 
is aware that all the prelates and barons of the kingdom 
ought to have been summoned to consider this, and makes 
the excuse that time lud not permitted it * 

It would seem dear that, whdo it m iy be right to make 
pome distinction between the authority of the king m the 
royal domain and that winch he exeru«ed \n l ranee as a 
whole, tho formulas of legislation show that there was no 
substantial distinction between the constitutional principles 
of legislation as they obtained in France and in other countries 
Tho counsel and consent of the groat men of tho kingdom 
is no doubt what Bcaumanoir meant when he said that the 
king had tho right and authority to make estabhsscmcns 
for the whole kingdom for a reasonable cause, for the common 
good, and par grant conseil 4 

It is hardly necessary to argue that tho same principles 

* Id-. Augtut 130* Foot la m [«oiu pat aro r A win d«I barttion 

nf©«»* \f> Spparuta&t, et jwot le prof t tout not pretax rt baton* da rojuurna 
rornmun da notra roymuma ii to t t loti fomm« la nfcaatilA dq roy*Um« 
accord* OMombtioroent da plutiourt do le requicrt. Sou* ©racquet not dit 
noa ©moz et fetux pretax at baron, pretax, baron, o ©utret fe»u* praaenz, 
«»*o notro cotual quo J at toato avont accord* at ordenA la voo qui 
©utre pereoona d igUao Hligion on » rrcnnt pour la plus profitable at 
da t aclo qnelos qaa allot to ant bailout eonrontblo i la bc*° gne et qui paut 
at dabvre on present la mo t 6 do lout ottre <u mo n* do grief dot touj at 
lew vatsolcmeot bltnc at du pauple 

* Id-, March 130°(3) Vo Edeliam * Bcaumano r !*■» Conturoet du 

prelatorum baron um et akorum con Ecauvo u 19 t Toot to 1 il tins, 
rdianoruro noatrnruro ad hoc pre»n qua U roia puut fere nouveau, ottab* 
t um conclio et msotuu duximua liuemom d do t moot prendre garde 
ordinanduro qu J lot f&co par retnablo ctav ot 

* Id October 1303 Euz tur ee pour Is commun pourfit et par grant 
del be ration ©t conaueil, avuecquea noa conecd 

prolaz ©t noa baron, qua noua poona Cf tol ii pp 48 51 
nvo t ©u proaentemont poureeque noua 
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were recognised in England. The question has teen handled 
with characteristic caution and detail by Stubbs, 1 and wo 
cite, merely as illustrations of the principle, the formulas of 
legislation used by Edward I. in the Statutes of Westminster 
of 1276 and the Statute De Iteligiosis of 1279.* The truth 
is that the process of legislation, as we see it in England, 
corresponds precisely with the description of it by Bracton 
which we have cited.* 

It is important, however, to observe that the same con- 
ceptions of the nature of law and legislation are represented 
in the Spanish law-books and constitutional documents of 
the twelfth and thirteenth centuries. We have not hitherto 
dealt with these, but their evidence as to mediaeval political 
principles is abundant and significant. We have thought it 
well to discuss^ them in some detail, both on account of their 
intrinsic importance, and also because there has been some 
tendency, even in recent and accomplished historians, to 
speak as though the Spanish kings at least in Castile claimed 
and exercised a legislative authority of a land different from 
that which, as we have seen, obtained in the other countries 
of Western Europe. 

The cause of this misundertandmg, as far as it exists, may 
possibly be found partly at least in the fact that Alfonso X. of 
Castile sometimes uses language which might seem to imply 
that he claimed to be a sole and absolute legislator. In one 
significant passage of the ‘Especulo ’ he sets out the grounds on 
which he claims to possess the legislative authority. These are : 
first, that if other emperors and longs who are elected to their 
office possess this power, much more should he, who held his 


* Cf Stubb’i * Constit Hut. of Eog. 
land.' chapg 12 and 15 (especially pan. 

160 and 224) 

t • Statute of Westminster,' 1275 
(Statutes of the Realm, vob i. p. 26] • 
" CeK sunt lea establisaemens le Rey 

Edward, la fius la rey Henry, fas 5 

Weymoster 5 son pnmer Parlement 

la cluse I’aske, lan de son «gne tierz, 

par son censed e par lo assentement 


des erceveckas, eveekag, abbas, pnure, 
contca, barons, e la Communauta de 
la tere Deckea sornons." 

Id . Vol. i p 61, ‘Do religioms,’ 1279 : 
" Noe super hoc pro vuliteto regnt 
congruum remedium providen volentes, 

aliorum fidabum ragm mostro, de con- 
oho nostro existantiuro, pro vidimus, 
ttatuimug at ordiuavnmis etc." 

* a p. 50. 
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kingdom by hereditary right ; second, because thdtings of Spain 
had this authority before him; and third, bocau«c lie could 
prove his nght by the Homan law, by Church law, and by 
the ancient Gothic laws of Spain 1 

That this does not mean that Alfonso claimed that ho 
had an absolute or sole power in making laws will appear 
if we look a little farther In the * Sictc Partidns ' he states 
very emphatically that laws must not be abrogated without 
the great deliberation of all the good men of the’ country,* 
and in the following chapter he explains that if there should 
arise occasion for further legislation, the king is to be advised 
by wise and understanding men * These principles corre* 
spond with the words whieh Alfonso n«ed in the introduction 
to the ‘Espeeulo * lie sajs that this collection of laws was 
made with the counsel and consent of the archbi'hops and 

* * FI E»peetiIo o E'reJo da Todn* din* en cad* on* deata* quo In* emprra 

In* Derecho*.* i t. 13 “Tor fater dorr* rl In* reyr* an pod<r do f»xer 

calender i lot ©me* draendudo* quo leye*. ft d« anadrr on ella*. et do 
ndo rl *obfedipha rey Don Alfon*o. minsuar en rlla* et do caraiar full quo 
averno* poder do facer e*t*a Iryr*. neater Kt Ondn por toda* nlo 
taralien eorno fo* otro« quo laa frarron ratonr* nfraoi po der eomf fiilarriento 
unto do no*, oy mas, qoeremo* por do f»rer leyem." 

toda* rata* manor**, por ruon, o por • ’Sieto Partid**.' i I. IS I "Ft 
faun* • por derecho. E por raron. porqoo rl f»cer r* muy pr*n rou, rt 
quo n loo eraperadoTe* et loo rrji, quo rl deafacer muy li^rt, por rndo rl 

loo impeno* rt loo rrpnoo oneren, por draatar do la* leye* rt toller la* drl 

eleccion, pudieron fazrr ley* m aquelto todo quo non nltn, non *o dd* Itttr 
quo tovieron, coroo m cotmenila. wnon con front eontejo do todo* loo 
quanto ma» no* quo inniot rl irpio lioran bumot do la Item*. loo mat 
por derecho heredamietito. For fauna bur no* rt honrado* rt miu sAbidoree, 
quo non torn »olamiento lo* re y e* do raionasdo primeramento mucho lot 
Etp&fia quo furron an tj garment* la* mmlro quo hi fallirm, por quo to dr ben 
/etieron, m«* condo*, e Juecci, rt tulr toller “ 

Untadoo quo rran do mrnor gum, rt * Id, i 1, 19 * Acacociendo co«a do 

furron guardadas fart* en rate tirmpo quo non bay* ley rn c*lo hbro porquo 
E pue* quo e*to« la* fetieron quo tea meneatcr do K facer da nuevo, 

avien mayo re* tobra ti, mucho rua* laa drho ayunlar rl rey home* eabidore* 

podemoo nr* faier quo por la mrrrr.1 rt mtrndudo*, para escoger cl derecho, 

do Dioo noil avemo* mayor tobra no* porquo *e acuerd© con elloa m quit 

m rl temporal maerra deben endo facer ley, *t doaqu© 

Por derecho, ca lo puedemo* pro bar accordado lo bobirren. hanlo do meter 

por laa leye* Roman**, e por el derecho pnmeramente en tu llbro, et dcti en 
do tanta eglraia, rt por laa ley* d’fU* todo* lo* otro* de tu tierra tobra quo 
paiia quo femeron loo Codoa, en quo <1 ha poder e tenono " 
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bishops, the " Iticos Omes,” the men most learned in the law, 
nnd others of the court and the kingdom . 1 When, therefore, 
we find Alfonso maintaining that no ono can make laws 
except the emperor or the king, or other persons by his com- 
,tnand, and that all laws made without his command are not 
laws at all,® we must not understand this as meaning that 
the king was the sole legislator, but only that he was an 
indispensable party to legislation, and that no laws could 
be made without his consent. 

The truth is that, when we carry our examination a little 
further, we shall recognise that the general principles of legis- 
lation and of the natnro of Jaw were substantially the same 
in Castile as those which obtained in other Western countries 
in the Middle Ages. 

As we have seen, the first and fundamental medieval 
principle of law was the authority of custom. The ’Siete 
Partidas ’ belongs to that time when tho conception of a 
deliberate legislative process was becoming important, at 
least in theory ; but it is evident that the conception of tho 
legal effects of custom was still strong in the mind of the 
author. In an early passage he asserts that “uso,” “cos- 
tumbre,” and “fuero ” have naturally the character of law 
(derecho), and that they can binder tho law (».«., the written 
law).* 

The author distinguishes these terms with some care. 
“Uso,” he says, arises from those things which men do or 


1 ' Enpeculo,’ Introduction . “ E por 
c*to dajnoa end© Iibro . . par que M 

acaocier© dubda aobre los entende- 

mientoi do los leyes 0 eo alzaeen a 

no* que *e hbr© la dubda en nuestra 

cort© por e*(« Iibro qu© fcutmoi con 

conaeio © con acuerdo do Io* arrobiepo* 

© do Jo* obiapo* d* Dio* a da Io* ncoa 

omce © d© lo* mas onrado* aabidorca 

d© derecho quo podicmo* aver a foliar, 

e otroei do otroa que avio en nuestra 

cort© a in nuealro regno." 

* ‘ Eipeculo, 1 ■ 1, 3 • “ Kinguoo 
non puede facer leyea ai non emperador 
o rey o otro por «u mondamiento 


dello*. E ei otros la* fezieren am *u 
mandodo non deben aver nombre 

leyea, nin deben acer obcdecidsa run 

guarded** por leyea, run debon valor 

en mngun tienpo ” 

■ * Siet© Partidae,' i. 2, Introduction: 

laa ley©* que non hayan la fuerxa et 

el poder qu© habeino* dicho o non 

•egunda, cogtumbre.rt la tercera fuero; 

do roc bo natural en ei. aegnnt quo on 
eato Iibro ao muoatra." 
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giy for a long time and without any lilndnnce. 1 *’ Co a - 
tumhre '* is described as that which a people docs for ten or 
twenty years, with the knowledge and consent of the lord 
of the land, and the judgments of men competent to judge* 
*' Fuero "arises from "uso ” and “eostumbre,” but it differs, 
from them, for it is related to all matters which belong to 
law and justice,* and it is to be made with the counsel of good 
and prudent men, with tho will of the lord, and the approsal 
of those who nro subject to it 1 

It is after Alfonso has thus dealt with liw as custom that 
he goes on to deal with written law (ley), and he deals with 


this as a thing which arises 

1 II, i ?. I ' Cm ea com quo 
euro do aqoella* com quo liomo die* 
o loco, ct quo aiguen continoadamento 
per gnat tiempo »l no embargo 
lung-tno “ 

* ld-» 1 5. S “ Tucblo qtuero daeir 
•puntamicnto do gente* da rnuehaa 
manor** da aqurlla tierra do on aDe 
pan i ct dr* to non a«llo home, nin 
mug»r, mn elerigo, cm lego tt Ul 
pueblo cento etto 6 la major part* 
d^t. ii usaren die* 6 reinto or.ot * 
facer alguiut coa* eomo en xnanrra da 
toatumbre, aabiendolo el aeflor da U 
ticrra. et non lo eontradiciendo et 
temendolo por bicn, piWmlo facer et 
do be err temJo et guardado per coa 
tumbre, ai en rate tiempo mearoo 
fueren dado* cOncejcramonte da Ire 
inta juicioe amba por ella da home* 
sab) dorr* at entendudoa da judgar, et 
non habicndo quien geloa contfallc." 

1 Id , l J. 8 “ Fuero ea coaa quo 

re encierran eata* doa manera* quo 
I abemsa die ho, uao et ccxlumbre, quo 
coda una deUas ha do entrar en el 
fuero para aer firme el uv, porquo 
I os homes to faga a A <1 et lo amen, 
et la eostumbro quo los aca &si eomo 
en manera da hertdanuento para 
rtuonario et guard arm. t» u M 'lucre 
e» feebo eomo eoimen da buen uso 
et da burns coatumbre, ha tan grant 
fuerta quo so torna a tiempo asi eomo 


out of customary law. Tho 

ley, porquo ae rnantienrn loa home* et 
\ i reri lom unoa eon loa otro* en pat 
et en Juaticia , pero |>a enlre #1 et 
eatoa otro departmuento ea el »*o 
el U coatumbre face rue) aobra com., 
aehalaila*. magucr toon oobre much*, 
tiere** 6 por**. 6 aobre alguaaa lugare* 
aabido* mu »1 fuero ha do aer en 
todo et eotra loda eo*a quo pertmeaea 
aehaladamento A derechn et A Juslicia. 
Et por eato ea mu paladino qua la 
eoetumbra ru el mo, et mu ecmcvjero i 
ea en todo lugar mo pueda deeir et 
facer entertdrr Ft For en la ha e*te 
nembre lurro, porqua to non debe 
deetr run moatrar MeondiJamente, 
rose por lo* plaza* et por loa otro* 
lugarea A qu cn quier, qua lo qmera 
ci r Et lo* rabioa antiquoa poatiron 
nomhre fuero en lattn por el mercado 
do *o ayuntan loa home* A comprar 
et A tender *u* coaim j et dr*t« Uigur 
torn* c*to n ombre fuero quanto en 
Eepa/la et w eomo el mercado ao 
face pubbcnroente, an ha do eeer el 
fuero pafodmamento et maneGMto." 

* Id , i S. 0 i “ Fee ho deb* »Cr el 
fuero bien et complidamente, guard- 
ando en t eda* eosaa raion «t dcrecho, 
et egualdAt et Justicio , et debesa 
Yacer eon eooaejo do homo* buenoa 
et aesudoa, et eon volttntail del eenor, 
et con placentofia do aquelloa aobro 
quo lo ponon ’* 



CO 


POLITICAL FBIHdPI.ES. 


[PABX j. 


written law is, indeed, in bis judgment more honourable and 
better than the customary law. It can only be made by 
wise and understanding men, and only by the greatest and 
most honourable lords, like emperors and kings, and the fact 
.that it is written prevents it from being forgotten. Even 
here, however, it must be observed that Alfonso admits that 
custom can annul the “ laws.” 1 It is clear that in Castile, 
as in the other European countries, e\ en when the conception 
of the deliberate and conscious process of legislation became 
important, and when the written law was thought of as 
superior in some respects to custom, law was still conceived 
of as arising from custom, and it was still recognised that 
custom might modify and abrogate law. 

We must, however, examine a little further the principles 
of legislation in Castile and Leon. Alfonso, as we have just seen, 
recognises that laws are to be made with the advice of wise 


1 Id., j. 2, 11 . 11 Hoorar (Ubfti lot 
borne* lac ley** en do* roancra* . U 
una por 1a bonra quo c* en aquelloa 
quo la ban. la otra pot <1 b>en quel 
puedo endo venir al qua horn* aquella 
COM do quo puede aer fconrado. Et 
por quo c*tas do* coma too *n laa 
ieye*. por eao laa deben mueho honrar. 
ea roaguer quo el two et la co»tumbr» 
puctlen moqutr dcllaa 6 tollerlaa del 
todo, acgnnt quo deximo* do auao, et 
otron como quier quo onto* deroeboa 

aaheuda d»l tun cmlumtm, et de U 
coaturobre fuero, et del foerO ley, et 
en decendiendo de la ley fuer°. *t del 
fuero coetumbre, et do la cc*tuinbre 
uao , todavia la Icy ba eota* honra* 
te fia l a dae, demaa de aqueete* otraa, 
ca deepnea qua la ley e* fccbA ba do 
•er fuero conoejero et publicado: et 
otro® reabe en «> eortumbr* per* ser 
cortorobrado por ella et otrun debo 
•er tuada, porquo on otra maruera non 
ae podnan della » prorechar la* goo tea. 
Et por endo con to quier quo *® torno 
en eetaa otraa, non e* la *ua tornada 
*» non en gan&ndo et en recetecndo 


poder et bonra della* Et atm ha 
otra rnanera, ca laa leyca non laa 
puoden facer n non to* mayor** aefiore* 
et loa maa bon rad o*. au oomo rmperx. 
dore* 6 rcyo* . porquo as entienda quo 
per quanto aon maa noble* et do mayor 
lugar loa quo loa faam, tanto mayor 
bonra rtcilen etlaa. Et ein eota hats 
otra may grande, quo aon ctertaa et 
eacnptaa, et non ae deben jodgar por 
cnlondemicnto de borne* do mal aeao, 
mn por fazanaa nin por albedno, am on 
quando menguaao la ley en lugareo, 6 
la bobieoen do emeudar 6 A Cecer d* 
cuevo , ca e«tonca ea do cotar homea 
entendudoa et aabidore* para albcdnar 
et veer toda cosa porquo ao major 
puede facer 6 emendar, et maa con 


Ondo por todaa e*taa ratonrs hao bonn* 
laa leyea quo ton fee ha*, et ordenada* 
et pucataa en eacnpto, aai como do ana 
deximo*. aobra todoa loa fuero*. et 
tuoo et coetombrea quo loa borne* 
ponen et pueden poner; ca lo al eo 
puedo eanuar por voluntad, et e*tn 
non nnon por dereeho " 
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nnd understanding men , it might bo suggested that this is not 
quite the same thing ns the normal legislative nuthod of 
other Western countries in the Middle Ages Wo must, there- 
fore, examine the proceedings of the Cortes of Leon nnd 
Cistile, and of those less complete!) organi'ed ns«cmbhes 
which preceded them It will then become evident tint 
the«e Assemblies, as far ns they can be triced Inch, cxorri«ed 
a legislative or quan legi'lative authority 
The Bishops, Abtxits, and Optimatcs of what they term 
the kingdom of Spun met at Leon in 1020 a n , nnd in the 
presence and at the command of the king, Alfonso and Ins 
wife made certain decrees which, ns they said, were to lie 
firmly established for future times 1 King I enlmand held a 
council at Cojanra in 1050 with the Bishops und Abbots 
and Optimatcs of his kingdom, and there issued his decrees 1 
We have an explicit declaration of the lcp«I itivc authority 
of these councils in a clause of the proceedings of that Council 
of Leon, probably of the year 11$^, in which there is a 
reference to the pre'enco of elected reprc'intativcs of the 
cities (We shall return to this matter in a later chapter) 
The king, Alfonso IX , promised that lie would not make 
war or peace or issue a decree (placitum) without the counsel 
of tho bishops, nobles, and good inen by who«e counsel he 
recogni'ed that he ought to be ruled * 

Wo find the same King Alfonso IX. at a council held at 

* ‘ Collceion do Cortes Do loo Romeo * IJ„ 7 : * Ero dominos Aldcfons it 
do Loon ct do CostilU,* 1 : “ Pro M L lie* Lcponi* ct Collide cum ccte 
rui sub Kslend Augusti in presenti* brmrem cunorn spu.1 Leponem cura 
I>ommi Adolonn et u*oru ejus Getoir* orch epucopu et epincopu ft mspno 
eonvenimus spud Lepooom in Ipoo tibuo regnl met f 1 cum elect u on bus 
oodo boots Mono omne* pontiflcn •« singulis civiUUbuo. ronstitui et 
sbbates et obtimstes regru Ilpspanup, Juromeeto firms ri quod omnibus do 
et jussy ipeiut reps tslia decreU doer* regno moo, tom deneu quam Iajcm 
S vnus qu« f.noiter tenesntue {utuns o»i-vorvm tsom banco, queu o fTodc 

teraponbus.” coosonbus meis hobent constitutoo 

*Id,3i Ego Fredcnondu* rex ot (3) Fromm etiom, quod nee foemra 
Sanctis regin* od motors liotwra nostr* puerrom rel poeera, wl pLcitum. nuu 
ChnstiwuUtw. fecimus concilium in cum concilia episcoporum nobiliura, 
costro Cojsnc*. in dioeeoi ocdicrt et bo no rum bonuoum per quorum 
O vc term cum episcopis ct sbbstibus consilium debeo top " 

•t totius coetn regm optimstibus.” 
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It i< then, we think, cle.tr tint the normal tradition of the 
thirteenth century was characteristically represented by the 
word* of Uracton which we base cited The emperor or iang 
had Ins place in Iegi«Iition, but it was not an i-ohted place, 
nor had he any arbitrary or unlimited autLontj When 
circumstances called for anythin; more than the enunciation 
or restatement of custom, the ruler acted with the counsel 
and con«cnt of the great men, lay and ecclesiastical, and 
behind them we see more or loss distinctly the whoV com- 
munity, for, as must be remembered. tLe custom of the com- 
munity was the ultimitc eoiun oi i i* 
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CHAPTER VI. 

THE SOURCE OF THE LAW OF THE STATE — II. 

We have in the last chapter seen that the normal conception 
of the Middle Ages was that law is the custom or the declared 
will of the whole community, and that this continued to be 
predominant in the thirteenth century. 

It is, however, true that it is in the twelfth and thirteenth 
centuries that we find the appearance and the first development 
of another conception of law — that is, the conception that the 
pnnce, whether emperor or king, is the sole source of law ; 
and there is no doubt that we have here the beginnings of a 
political idea which became of high importance in that change 
in the political civilisation of continental Europe which 
accompanied the Renaissance. 

There can be no doubt as to the literary source of this 
conception , it was the study of the Roman law as revived 
first in Bologna, and then throughout Europe. We have in 
a previous volume considered in detail the most important 
aspects of the political conceptions of the great Civilians of 
Bologna, and we must refer our readers to this for a detailed 
discussion of the matter . 1 

Wo must, however, remind them that the theories of the 
Bologna jurists about the sources of political and legislative 
authority had two aspects. They all accepted from the 
Roman law the principle that the emperor had the power of 
making law, and they all held that this authority was derived 
from the Roman people, who had conferred upon him their 


* C t. toI u. part i. p especially chaps. 8 
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own legislative power They differed on the question whether 
the Homan people had so alienated their authority to tho 
emperor that they retained no power of legislation, and could 
not reclaim it, or whether this grant of authority was subject 
to tho controlling power of their own custom, and could bo 
resumed by them It is, however, true that in either form 
tho conception that the ruler exercised m his own person 
the legislative authority of the community wis wholly new 
to the Middle Ages, and in this chapter wo must consider the 
question how far this new conception issumed an important 
place m the political theory of the time That it had little 
practical importance we think wc havo made clear in the 
Last chapter 

Wc begin, therefore, by considering tho evidence of some 
of tho jurists of the thirteenth century, apart from those 
with whom we dealt in the second volume The most Jm 
portant of these Civilians was Odofndus, but two others, 
Boncompagni and Jolm of Viterbo, ore worth noticing Bon* 
compagni’s work, ‘Bhctonca Novissima, as it appeirs, was 
produced in 1235, and in it ho u«os some words which are 
significant of lus conceptions of the relation between tho 
emperor and the law In odd placo ho suggests a form of 
words with which tho emperor might be addressed “ Most 
serene emperor, who keepest all natural and civil laws in the 
shrine of thy heart,” 1 and in another rlace ho describes the 
greatness of the jus civile, and refers to the words of Theodosius 
and Valcntinian that, though the pnnee is “legibus abso- 
lutus,” he acknowledges that bo Is bound by the laws 1 John 
of Viterbo, whoso work is probably later, in the course of an 
important discussion of the nature and relations of the spiritual 
and temporal powers, to which we shall recur, says that God 
subjected tho laws to tho emperor, and gave him as a living 


* Boncompagni, ‘ Rhetonca Loin 

Buna, v 4 Romanonun ^operator 
Beienissuno qm cxmcla nsVu 

ralia et e'vilia jura poctoru aicano 

* Id id , fli Jua cmls urbis 
«t orbw obtmet monarctuani, dum 
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ptuat atque pernnttit , undo qui contra 
Ju» loquitur, peecat in ennuao le«o 
majcitatiB enju* digna vox prtncipcm 
legibua aboolutum profiten dignatur 
e*»e legibua obbgatum "* 
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law to men. 1 These phrases are rhetorical and not very import- 
ant, but they are interesting as expressing in very high terms 
the principle that the emperor was the source of law. Much 
moTe important, however, aro the emphatic words of Odofridus, 
who died, according to Savigny, in the year 1205, which 
we cited in the last chapter, especially as bearing on tho con- 
tinuing legal authority of the custom of the Roman people ; 
but his words have a much larger significance than this. He 
not only mam tains that it was the Roman people from whom 
the emperor received his legislative authority, hut he vehe- 
mently contradicts the opinion of Placentinus, that the 
emperor alone had now the power of making laws. He main- 
tains that, on the contrary, the Eoman people could still 
make laws, and he audaciously interprets the assertion of 
Justinian that in his time only tho emperor could make laws 
Cod.,’ i. 14, 12) as excluding not the people, but only other 
individual persons, and adds that, when it was said that 
the people transferred (transtulit) its “imperium legis con- 
dere ” to the prince, he understood this to mean that it granted 
its authority to him, but did not abdicate its own power,* 
Odofridus, it would seem, looks upon the prince as one to 


1 John of Viterbo. ‘Do Regimine 
Civitatuni,’ 128 " Deus subjecit lejes 

imperaton et legem auunatam ©urn 
misit homimbus ” 

* Odofndus, ‘ Commentary on Di- 
gest,’ i. 3, 32: “Dint Pin (Plaoen- 
tinus) cbm consuetudo vineobat legem, 
et it* loquitur lex nostra m fi . . . nam 
ohm populus Romanus poterat legem 
condere, vn lex eat quod populua 

ei eontrana ejua conauctudo tollat 
legem, quia ejua est toilers cujus eat 
condere. . . . Sed hodio solus pnneeps 
potest legem condere, ut C. de la. et 
const. 1 f (’ Cod l 14, 12), unde non 
debet consuetudo populi posse leges 

imperstons tollers, et tie loquitur 1. 

quod consuetude populi tolleret legem 


Sed Bignon, hanc solutionem nan 
spprobamus, quia Bicut ohm populus 
poterat legem condere, bio et hodie 
potest, vfi debet posse consuoludo 
populi legem toller©, nee obetat quod 
dicitur quod solus pnneeps live im- 
perator potest legem condere, quia 
ilia dictio 1 Bolus ’ excludit aingularcm 
personam, non populum, nam populus 
bene potest bodie legem condere, sicut 
ohm poterat, ut ibi dm § e. tr. 1. i. 
(his own ‘Comm, on Digest,’ i. 3. 1) 

Item non obetat quod alibi dicitur 

quod populus omne impomun legis 
condere transtulit in prmcipem, ut f. 
d. cf. p. p. 1. una m pn. quia 
intelhgo transtulit i, concessit, non 

taroen a se abdicando, ut J de 

Const! Pnncipum, 1. I Dig ,* i. 

*. lb” 
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whom the legislative power miy bo entrusted, but he refers 
altogether to recognise Lira as the sole legiditor It is clenr 
that OJofndus continued the tradition of Azo and Itugolinus, 1 
and that, while they accepted the tradition of the Roman 
law, that the pnneo had been invested by the pooplo with 
lepslativc autbonty, they also rcprc'onted the normal nicdimva! 
principle that the communitv continued to be the source 
of law 

It is interesting to observe that the same principle is main 
tamed by the most important contemporary jurist of the 
kingdom of Naples, Andrew of Isemu, in his work on the 
Constitutions of the kingdom of Naples He was evidently 
a pupil of the Bologna Civilians, but was al«o familiar with 
the principles of the feudal jurists In one place, where he 
is commenting on the legal doctrine that it was by a lex 
regn that the people bad transferred its nutliontv to the 
king, he maintains that the legislative authority was inherent 
in the royal office, so that, if to-day a free people were to 
set np a king, ho would “ eo ipso * po ce e»s tho authority of 
making laws, and that tho same thing would hold if the king 
were created by some per on who had authority to do this, 
as the Pope had in the case of Sicily But he al«o suggests 
that a people who had transferred their authority to a king 
might revoke this for a reasonable cause, as, for instance, if 
the king should become a tvrant and abuse his power, or if 
he should prove unfit for kingship * 

We turn from the jonst3 to the general political literature 
And first we must examine the position of Aquinas It is 
not easy to define his position in precise terms, for while his 

1 Cf toL u pp 63-67 t*l»n S rut ai fariat repetn fl-o qul 

* Andrea* do I#*rnia, ' Peregrin* rtl poteet nt par* rrg*at S oTj* per e» 
Agnosia ad oma« rrgm Neapolitan! qojo dicta aunt in prohcmio g 
Confutation*#, Fo! 33, r i ” Lege diatcr Hieremio i i CaniUtui to 
f*fpa tramstulerunt regmun Cum ad auper regea *t regn a do \ cano Chruti 
hoc regem pert net eo ipao quod **t in term qui Papa eat Item prtmo 
rex nt aubditu rw imponat legem et cam qnando tranitulit nenquam rcro- 
conilat. Undo >1 hodio bben poptjU cavit n « ex causa, ut « rex Sat 
const taernnt a hi regem eo ip«o ruper tjrannua et tie abut tur cel con 
eca rex haheret legia condendo pole# exact jdoneus ad regimen- 
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treatment is characteristically lucid up to a certain point, 
lie, curiously enough, omits to deal explicitly 'with some im- 
portant questions concerning the source of the legislative 
power. 

We have in an earlier chapter discussed the terms of 
Aquinas’ distinction between Natural and Positive Law, and 
we have seen that he says that Positive Law arises from 
a common agreement . 1 In another clause of the same article 
he explains that an agreement might be either private or 
public, and a public agreement is either that to which the 
whole people agrees, or that which is ordained by the 
pnnee who has the care of the people, and hears its 
person (qui curam populi habet et ejus personam gerit), 
and this is Positive Law.* The statement is significant 
of the nature of law, but it does not explain how the 
prince comes to have the care of the people and to bear 
its person. 

In another passage he indicates, indeed, very plainly the 
nature and purpose of law — i.e., the law of any particular 
community. He begins by citing the words of St Isidore of 
Seville, “ Lex est constitute populi, secundum quam majores 
natu simul cum plebibus aliquid sanxerunt,” and continues 
that law is directed to the common good. To order things 
for the common good belongs either to the whole multitude 
or to him who represents (gerens vicem) the whole multitude, 
and therefore the authority to make law belongs either to the 
whole multitude or to that public person who has the care 

* Cf p 39 condioto, give ex comm uni placito ; 

* St Thomas Aquinas, * Sunna quando scilicet aliquis reputat se con- 
Theologica,’ 2 2, 57, 2 . " Reepondeo ten turn, si tantum eccipiat. Quod 
dicandum, quod eicut dictum est (art. quidem potent fien duphater : uno 
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of the ■whole multitude 1 The statement is clear and im- 
portant, both in itA description of the end or purpose of Uw 
and in the words used to describe the legislator as “gertns 
vieem"— that is, as the vicar or representative of the multitude, 
and his responsibility for the good ol the community , but 
again Aquinas does not tell us how the “ public person ” 
comes to have this authority 

Tho truth is that St Thomas clearly held that there were 
two possible cases with regard to the law making power 
In a passage to another part of which wc hive already 
referred in dealing with the authority of custom, he r iy* 
that cither the multitude may bo free and can in iko 1 ins 
for Itself, or it may not possess the free power of making 
laws, or abrogating the laws made by i superior * In 
another place lie relates the differ* nt kinds of laws to the 
forms of the constitution of the State in the kingdom there 
are the constitutions of tho pnnee , in the omtocnej , the 
“ responsa prudentum " or the* Senates comralta ” , in the 
democracy tho " plcbiscita,” but again he does not discuss 
tho question how these various authorities came to have 
the legvslativc power. lie docs, however, m this passage 

1 I! 11,1 2, 90, 3i “Sod contra ronauetudo introdueitur, duplcia eon 
*«t quod Tndoraa dial in Lb v Etym ditionia pole*! >1 »mm ait LWa 
(c 10) ei babetur in Decf"t ■ (Ontiu, multiludo, qua poamt nbi lege ra (uw, 
DecTrtum, D 2, I) • Lex n! eon plua nt conaenaua tolia* rrmltituduua 
•tilutio populi, aeeundum quam maj ad aliqui I ot— rvaodura. quod eon 
orra natu annul eum plebibua aliqui 1 auetu lo manJfentat, q>iAm auetonta* 
aanxerunt/ non nt ergo cujualibet pnnetpia. qui non ha bet poteatatem 
fame 1-gem condrndi legem, niai inquantum pnt 

Iteapondeo direndum. quod lax peraonam mulutudmia undo lieet 
propria pnmo, et pnncipaliter mapictt aingulai prrurmiB non poaunt condrre 
Ordmem ad bonuro common* t ordinare legem tamen totua populua eondera 
autem aliquid in bonum commune eat legem poteat ai vero muititudo non 
vel totiua multitudinia. vel aiieujua 1 abeat liber am poteatatem condendl 
gerentia vieem totiua mulutudima j et ubi legem, vel legem a itipenon pole* 
ideo eondere legem vel pert met ad tat* poaitam removen li tamen ipua 
totam multi tudinem, vet pertinet ad eonauetudoin tali multitudineprevalrna 
peraonam publicam, qua totiua multi obtinet vim login, in quanto per eon 
tudinia curam haliet quia et in toleratua, ad quoa pertinet rauhitudini 
omnibtia aim ordinare In fincm eat leg-m importer* , ex boo emm ipao 
»;cm, cuioa t*i propnaa'CiBlnia"- nuentur appro bam quod conauotudo 

* Id id , 1 2, 91, J» * Ad tmiura Isltolinil ” 

dicendum, quod muititudo, in qua 
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indicate his own clear preference for a mixed constitution 
in which, as St Isidore had said, the laws are made by the 
“majores natu cnm plebibus .” 1 

In the next chapter we shall havo occasion to consider 
more fully St Thomas’ theory of the best form of govern- 
ment and the nature and limits of political authority, and 
we shall consider how far this may bo thought to throw any 
further light upon his theory of legislation. 

In the meanwhile it would seem true that St Thomas had 
no one definite theory as to the source of legislative authority, 
but rather seems to think that in some constitutions the people 
are the ultimate 60 urce of law, in some not. It is certainly 
very singular that St Thomas, who was evidently well ac- 
quainted with the Eoman law, should nowhere refer to the 
universally accepted doctrine both of the Corpus Juris Civihs 
and of the Bologna Civilians, that it was the Koman people 
who had conferred upon the prince his legislative authority. 
If wo were to venture a conjecture, we should be inclined to 
say that this may possibly bo a consequence of his study of 
Aristotle’s discussion of the various lorrns which government 
may assume. Even so, It is curious that he should not show 
the influence of Aristotle’s consideration of the question 
whether it was better to he governed by the best men or by 
the best laws.* 

In the last years of the thirteenth century the theory of 

* Id id , i. 3, 95. 4 t “ Tsrtio eat da prineipatus paueorum divitum at poten- 
ratione legis humans, ut matiiuatur turn, at secundum hoc sumitur ]ua 
ft gubernsnte coinm uni tatem civitalia. prsetonum, quod etiam honorarium 
fticut supra dictum est (i. 3. BO, 3) et dieitur : ahud autem regimen eat 
secundum boo distinguuntur leges populi, quod nonunatur democrats i 
humans secundum divers* regimina at secundum hoc sumuntur plebiscite, 
civitaturo, quorum unum, aeoundum Ahud aut est tyranmeum, quod eat 
Philos in tCt. politic, est regnum, Omni no corruptum : unde ex hoo non 
quando scilicet civitaa guberaatur ab sumitur aliqua lex. Eat enim aliquod 
uno : et seoundum hoo accipiuntur regimen ex istis comnuMum, quod eat 
const, tutiones pnneipiun Ahud vero optimum : et secundum h 00 sumitur 
regimen eet anatocratia, id est pnnci. lex, * quam majores natu ennui cum 
patus optimorum, vel optimatum : et plebibus, samerunt,' ut Isidores dicit '* 
seoundum hoo sumuntur responsa (’ Etym v. 10) 
prudonlum et ebam sonar ur consult*. a Aristotle, 'Politics,' tu. Is. 

Ahud regimen eat oligarchia, id est 
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an ob«oluto monarchy was asserted by an important writer, 
by tint Egidm3 Colonna to whom wc have referred in m 
earlier chapter, as illustrating the influence of Aristotle, 1 not, 
indeed, that in this matter he follows Aristotle on the 
contrary, as wc shall sec, he deliberately differs from him 
The origins of the position of Lgulius are indeed obscure, 
there is no trace in lus work of the conception that this ah o 
Into authority rests upon a Divine Pigbt — that is, upon 
the theory that the prince was in sneh a sense the represent*! 
tivc of God that ho must be obeyed whether he was pood 
or bad, npht or wronp This theory was stated by St Grepory 
the Great, and was known m the Middle Apes and had even 
been as cried bv some writers in the course of the struggle 
between Jlenry I\ , and the Papacy 1 bnt it does not appear 
that it had any importance m the twelfth and thirteenth 
centimes, nor does Egidius Colonna appeal to it What is, 
however, much more remarkable is that Epidius Colonna 
does not seem to derive his principles, at least directly, from 
those Civilians who had maintained that the whole and foie 
legislative authority in making law belonged to the emperor * 
It cannot bo donbted that he was acquainted with the Roman 
law and the work of the Bologna Civilians, but it is not from 
these that ho draws lus arguments It is possiblo that this 
may partly be explained by lus curious and somewhat laugh 
able contempt for the lawyers in one place he speaks of 
them as * ydiote pobtici 4 

The immediate antecedents, therefore, of this defence of 
absolutism are obscure, but tbo importance of it is great 
Some two hundred years later Sir John Forfescne drew a 
sharp distinction between the * regimen pohticnm et regale 
of England and the regimen regale of France, between 
the kingdom where the king governs according to laws made 
by the whole community, and tho kingdom where the king 
makes the laws himself * It may, indeed, bo donbted whether 

* Cf p 13 ea da quibus nt pol t ca <1 cunt narra- 

* Cf rot I p. IS* teq i vol ui tivs et ret on* aqpellan possunt 

part u chap i yd oto pobt ci 

* Cf vo] u pp. 59 67 * Bit John Fortewuc Governance cf 

* Egidins Colonna De Retrains England 1 3 Ac Do Laulboa 
Fnnapum, j • 8 “So legists quia 9 18 33 Ac 
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Sir John Fortescue was not, for his own time, pressing the 
distinction too far, whether it was really true that the con- 
stitutional principles of the French kingdom were in his time 
as clearly defined as he thought ; but he was only anticipat- 
ing the full developments of the seventeenth and eighteenth 
centuries. 

However this may be, the distinction which Fortescue 
made was one of the greatest significance, and it is here, 
for our purposes, important to observe that the distinction 
between the two forms of government was already being 
made at the end of the thirteenth century, and that 
Egidius Colonna expressed his preference for the “regimen 
regale.” 

Before we consider his position, we may, however, observe 
that a distinction which is parallel, if not quite identical, is 
discussed by Ptolemy of Lucca, to whom is now generally 
ascribed the authorship of the greater part, of the treatise, 
‘De Begimine Pnndpum,’ which was begun by St Thomas 
Aquinas. 1 In one place Ptolemy ascribes to Aristotle the 
distinction between two forms of government, the political 
and the despotic. He describes the first as that in which the 
country or community is governed, whether by many or by 
one, according to its own laws {ipsorum statuta), while in 
the second the prince governs according to a law which is 
in bis own heart, and this form of government has the advan- 
tage that it is more like that of God. On the other hand, the 
despotic government, which is in its nature like the relation 
of the master to the slave, is in itB nature arbitrary, and 
he illustrates this by the words in which Samuel described 
the nature of kingship to the Israelites (1 Sam. viii. 
10-18), and pointed out to them the advantages of the 
“regimen politicum” which he and the judges had adminis- 
tered. Ptolemy contends that there are considerations in 
favour of each form, which he now distinguishes as the 
“ regimen politicum ” and the “dominium regale.” The first 
is well adapted to the state of innocence or to the rule of men 


Cf. p. 24. 
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who are wi>e and nrtnocs, like the ancient Romans, bat the 
second to the government of tbo»c who are perrerse and 
fooh«h, and the nnmber of the foolish is infinite. lie al'o 
nrgcs that the characteristics of the peoples who Inhabit 
different parts of the world are different, and that some seem 
adapted to slavery and some to freedom There are therefore, 
he corclndes, some reports for preferring the “ polity ” to the 
kingdom, and some for preferring the “ regale dominium ” to 
the " polity ” 1 


* Ptolemy of Loeca (St IV™ 
Aq<UR*«) D« B*p/Ein* Pnimpni, 
ii t “ Duplex mm pnnnpatu* *b 
Anatotel* forjti.r in run I'cLura 
q-iorara quitbet »uo« halet tmmKrw 
licet jIjst* pocat n r Politico rum. 
n* loprm fit djrtinct jo, et infra etiara 
drcUralitur, f-ott jrns rule beet. fl 
drepotieu*. Politico* qu-detn. q\i*od.:> 
repo uTfl provtnet*, ura am**. «t* 
tantrum. per omen vtl plur** regnur 
•"candum (paorura »t*tat*. ct In 
regiombo* eontirpt Italic, et precipe* 
P^ioz, ut per cenutore* ct eootulr* 
pro major* pari* »b orb* coodit*. 

Et md* aequitur in repmin* politico 
cLmuiutio. qoi* legibua aolirm r*ct or 
politico* juiLcat pop'll um, qu»l per 
regal* doruniom Buppletor, dum non 
legibia obLpitu*. per cam cenarat. 
qu* *«t in pectoT* principle, propter 
quod dinnam magi* re q u itor prori 
dentiam. cm ect cur* da omnibuj, ot 
in bbro Sapieotue dicitnr . 

u !> Eat antera tic ndrertendam, 
quod pnnetpatus dcrpoticu* dicitar qm 
cut domini *d gervum, quod qaidem 
nomett gneeum e*t. Cod* qtrdara 
donum Dima provma» adiue todi* 
deepoti Yoenntar, quern pnnepatam 
•d regalem poaiumu* red ace re, ot ex 
liter* Lqnet gerrptar*. Tmdtmtar 
enun lege* regale* per Samoelem pro- 
pketam Ztr*eb!ie& pcpolr <pue tam 
totem nnportAnt . . Flo* veatroa 
toilet, et pond in etmbua coia . . . et 
pnecursorea quadrigarum maoici, et 


ctjnatitaet aratere* agroram ruorurn 
et ec da kin rond.tionibc* *] 
■erritotem pertinentibu* qoe in 1 Lib 
JIrgura UniuitD.’ per toe ipiui relen* 
ceVrvtrre quod regimen poll ic-nm, 
qocul rut Jali cum. e* mm fner»t. 
fractuouu* rr»t populo. cujua Umea 
rufenu* contrxnum cat oatenxum. Ad 
cuj -» dubu deelarxiionem criendum 
r*t qoo.1 ex djplici part* rep men 
poSilicmn regali preperutur pntno 
quidem. u referamu* dominium *.1 
atatum integrum human*- nature, qul 
atatua mnorenti* appeLatuf. in quo 
D-ro fuiaart regal* rep men a*d pobli 
cum. Cod* apuil aapicnte* ct 

hominea nrtuonoa, ot fur runt antiqui 
pa m a ru , acctmdum imitationco talia 
oatura repmen poLticum eju* fait. 

Sol quia perrrru ddTcD* com 
gentur, et atultonm Infinita* eat 
comer ua. ot djcitur In Eeclcaiaatico, 
in datura corrupt* repmen regal* eat 
fructuoaina , qoi* oportet ipaam catu 
ram tomanam **o diapoaitam. quan 
ad tin Cuxtzm, hmitibua refrvnara i 
hoc autem facit regal* faitipum . 
ergo quantum ad toe exee&t regale 
do min ium. Amptms autem et ntua 
terr» Beeundunt ate Ha mm aapectum 
reponem disponit, ot dictum eat 
aupaa s end a ctdemua quaadam pro- 
rtneiaa aptaa ad aemtutem, quaadam 
aaScnr ad tbertatem Tatet 

iptur qua consideration* poLtiam 
regno, et regal* dominium politias 
porponimus.” 
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Ptolemy of Lucca was a pupil of St Thomas Aquinas, 
but we must not attribute to St Thomas the responsibility 
for the indifference with which he treats the two forms 
of government. St Thomas doe3, indeed, recognise that in 
some cases a people is free and makes its own laws, while 
in others it does not possess this power ; bnt in one place at 
least, as we have seen, 1 he does express his own preference 
for the mixed constitution in which the laws are made by 
the “ majores natu cum plebibus.” Still less most we attri- 
bute to St Thomas the responsibility for the dogmatic prefer- 
ence which Egidins Colonna expresses for the “regimen 
regale.’’ 

We must now examine the position of Egidius in more detail. 
The work with which wo are here concerned is his treatise, 
‘ De Regimine Principum.’ It was written probably before 
the death of Philip III. of France, to whose son, afterwards 
Philip IV., Egidius was apparently in some relation of tutor 
or teacher. We have already drawn attention to his position, 
as having learned, probably through St Thomas Aquinas, 
to know of the Aristotelian political theories. We are here 
concerned with his conception of law and its relation to the 
prince. 

Egidius makes a distinction between the “ regimen regale ” 
and the “regimen pohticum ’’ like that of Ptolemy of Lucca. 
The State may, he says, be ruled in two ways ; the “ regimen 
regale ” is that under which the prince rules according to 
his own will (arbitrium) and according to laws which he 
has made himself. The regimen politicum is that where 
the prince rules, not according to his own will or 
according to laws which he made, bnt according to the 
law which the citizens have made. 1 As he puts it in 
another place, laws may be made either by the prince or 

1 Cf pp. 69 70 arbitnum et secundum lege, quas ipse 

* Egidius Colonna, * De Regunine metituit Sed tunc preest regunine 
Fraocipum.' u 1. 14 : 11 Cicitaa autem, politico, quuru non pricest secundum 
quantum ad prcBens, spectat, duplici arbitnom, Dec secundum leges quaa 
reginnne regi potest, politico scilicet et ipse mstituit, eed secundum Css quaa 

eegali domimo : cum pri-eat secundum 
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by the whole people, if It is the people which rules and 
elects the ruler 1 

Like Ptolemy he rccogni'es the two forms of government 
as po«sib!e and legitimate, but he also contends that it is 
better to be ruled by the Ling than by the law This is the 
more remarkable, because he carefully states that Aristotle 
had maintained that the true pnnee W3S an instrument of 
the law, and that it was better to be governed by a 
good law than by a pood Ling Fgidius states Aristotle’s 
argument as he understood, it, but only in order to main- 
tain the opposite — narrclv, that it i9 better to bo ruled 
by the Ling than by the law, and he adds that, while 
the Ling is under the natural law, he is not under the 
po itire law * 

Thu is, indeed, a highly significant development of political 

> Id u L ; 17 •* Ivc-s qae ho* ■ rrg-i ant prmopfi m» jtJfndu-t 

ordmart n cm in tewnuno bon am eon feaeaerra tore* Icgii ft tciautro* legum. 

Arndt lunt * fame f- eui ret ord-nara Sciendum ret rej~m it q msul* t 

ft ding-rs auoe in Ul« bonum, t*I pnnnpftfltren eeie me. hum inter I to 

condende itmt ft ttto popclo ll total nituralrrn »t poutii am cam nudua 

pop aim pnneipetar ft (it in poteiUte recta pnn :p«tur ti« ag»i at recta 

fjtu fligrre pnncipnntem *>alla *rt fmtio A eUt 

ergo if* qu» con • t rdita ftb eo cajun Quere po« tn If* «t Infra priori 
fit dingrre in bonum common# nam pantera neat In caturmlu fit tupra, 
•i tit If* dinna tt natnralu condita ft n dicatur legem aliquara poaitivam 
ft peo cujua fit omnia ding-re in fHO ropfa pnnripantem hoc non fit 
inpiuin . qtu maxima h( commune at poutir* »rd ut In fa rnrrvator 
bonum quia fat bon am cmnu born i rtrtui jam mturalu Cam f rgo 
lex »ero homana ft pontira eondita quentur ntrum meLm ait rognum aut 
eit a pnneipe *rl a to to popalo, n eintatem rep optima rega aut opt mi 
totua popului pnnmpetur " leg* I *1 loqnamur d« lege naturali 

•Id id, in 2.19 “ Sara ut diatnr pfttet banc principal oran t*ao in 

S Ethicor uin pnneepe debet teae cnitoa regendo quam ut ip^> rex M quod 
justi id est juste legii Eit ergo prince pa, nullui ait rtrtui re* rusi in quantum 
u deb te pnneipetar quui qnoddam inmtitor fill leg! 

organ um jnito legu. nt quod le* Sen Sed u loquamnr da leg,, poaitira. meliua 
pncipit re* per cisilem potentiam ret rep optimo rege, quam maxima 
ebaerran fac t qnare u quod eat in embus illu in qmbns ♦«!.* Ie* deficit, 
pnocipaliua fligibiljus eat in regimjnr ct dicit nmvtrsaliter qnod non eit 
5 organ nm et instrumentam regi universal tec obeerrandurn Secundum 
optima lege thpbfliua til qnam regi hoc ergo ronctndebat ratio in oppositum 
optimo rege l boo ret ergo quod ait facta, quod melicu tat regi rage quam 
phloiopbui III Poll tico mm quod leg* eo quod lex particuUna deter 
ebgibdius eat pnnapan I«g*m qma mm are non potest ” 
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theory, for this is a thoroughgoing contradiction of the prin- 
ciples of Bracton, and practically of all mediaeval theory; for 
the principlo that the king is the servant and not the master 
of law belongs not only to the feudal system, but to the 
whole structure of mediaeval society, and is expressed by 
practically all the mcdiaival writers, except some of the 
Bologna Civilians.’ It is, indeed, with Egidius Colonna, as 
wo have said, that we come on the beginning of that con- 
ception of the monarchy which was to bo developed in the 
sixteenth and seventeenth centuries. 

It must, however, be observed that Egidius carefully and 
consistently maintains the Aristotelian principle that the test 
of all good government is that it is directed to the common 
good, and that, just because the prince makes the laws and 
is himself a living law, ho must maintain justice ; and that 
if ho fails to do this ho is not worthy to bo a king, and loses 
the royal dignity.* Ho docs not hesitate to describe the ruler 
who pursues his private good and not the public welfare as 
a tyrant.* 

* Cf. especially vol. i chap. 19 . vol. 
u part i chap. 7 . vol m part i 
chap. 2 . part u chap 6 

* Id id , i I, 12 . “ Nam regena 
mullitudmem debet intondere com- 
rnuno bonura. Tnma via aic patot, 
cam at lox eat regula agendorum : at 
haben potest ex 5 Ethic, Ipsa Judex 
ct null turn maps ipso rex cujua est 
legos lone debet esso quodam regula 
10 agcmlis Eat enun rex live pnnoepa 
quirdam lex , et lex eat qu®d»m rex 
aive pnocepB Nam lex eat quidara 
■nammatus prineeps. Trineepa tore 
est quiedam animita lex Quantum 
ergo ammatum mamma turn super at, 
tan turn rex aiva pnneepa debet supe- 
rare legem Debet etiam rex esse 
tante Juatitio et taste equitatia ut 

posset ipaaa legos dingere, cum in 

aliquo caau leges observan non de- 

beaut ut infra patebit. Dubitare ergo 

utnim rex debeat ease equalis et Jiutua 

eat dubitare utrura ipsa regula debeet 


ease regulate 6i enun regula ab 
equoLtate doflciat nihil regulatum ent, 
quum omnia per regulam regulentur 
6io ai regea aunt mjuati, dispomint 
reguum ut non observelur juatitia. 
Maximo ergo atudere deboat no sint 
injusti et uiequales . quia eorum in 
Justitia et inequalitaa tollit ab eia 
regiam dignitatem. Nam regoa mjuati 
etai dominant per civilera potontiam 
non temen djgm sunt ut suit reges, 
cum enim decrat regulam esse rcet&m 
et equalem. R ox, quia est qurdam 
animate lex, est quaadam animate 
regula agendorum, ex parte ipaiua 
persona regia maxirae decot ipsa eer- 

• Id id , i. 3. 3 : “ Nam ut aupenua 
dicebatur ot ut philosophus in Pol. 

probat different! am esao inter regem 

et tyrannum, quod rex pnncipaliter 

iotondit booum commune, et inten- 

dendo bonum commune mtendit bonum 

pnvatum, quia aalvato regno aalvatur 
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In a htcr work, written, ns it is thought, in 12^7, with 
reference to the abdication of the Pipa! throne by Pope 
Colostine in 1291, while Egidms maintains that tho*c who 
are superior m intelligence and energy should rule oTcr other*, 
he al*o argues that this mu«t bo done by the con«ent of men 
and that bv this same consent the ruler may retire or be 
deposed 1 This belongs, however, rather to the subject of 
our next chapter, but we mention it here as confirming the 
impression of the last pas«agc cited 

It is, however, al«o noticeable th3t in one place he urges 
that when it ts considered how much good arvos from king 
ship, not only when Lings rule well, but even when m some 
respects they play the tyrant, the people should stnve to 
obey, for some tyranny on the part of tl c ruler is more toler 
able than the evils which would an«e from di'obedience to 
the prince * 

The position of Egidius Colonna i«, as we have said, re- 
markable, and different from the normal medirval tradition 


rex Tyranna, aute^ a rcstrano 
prmeipaLter inleodit booicn pnra 
turn, ax ccosequrnti aitcm at quva 
par Bradens intradit locum ccm 

CT LU I, I and A 

* Id., * Do Rrainlubou I 1 * pa’ 
in. it “ EevarUtcur argo ad pro- 
poutum, at dicamus, quod noa oat 
aupar nlurtm Begets oec supra coo 
ditiocera mum. quod bccum tomi 
ci but pnclenmtur irnin aat oaturalia. 
quod qtri sunt potentiort* in inleLectu 
at magi, ngaat ioduatna. im prrtitL 
Et tdeo cidetnos. quod homines catu 
rabter p i mi nt tastus, rtn f eci mu . 
aenes poem. Infer adultoa atiam 
abquibus dedit Dcus majo t e m iodus- 
tntm, qua aim. Ex hoe ergo relist, 
quod non solum hommn bestiis. tin 
Irtninu, adult* poena pnraanrnt. sad 
atiam rolui t quod et ipn adulti abquam 
toper se prxSeetent. quia ot dxutar 
in Frovrrbut, ‘ InteCigrca gubeiuaeula 
poaaideUt.’ 


Ault acim aapirm M-noa. q-tod 
par irleEig-otiam k-n» sit aptu# ad 
a-.os [ubftTumJan. *«1 (puani si 
rrqu-nt Batura nrjotn q-iM sr (rotes 
n»ln» reraeula pranJm am, pnr 
Cciantar ul sub actum gubercaavio 
nullitidi salrrtur oportet Umra 
quod hoc romplrator per rooseejum 
honuoum. Et sieot per f o na r j n *, 
homiaom perfntur at rctnplctur ot 
quu tins pra-Eciatur ate per ccn.se c*um 
hooaojm contnno mod* factum Een 
poteat, quod perfect os eadat rrl quod 
atiam deponatur " 

* Id., De Rrpmn* Pnncipom. si. 
L Jl "Si rrpo connderet ur quantum 
bonum admit l ax rage non toiim 
repfcua recta tegantibu*. aed atiam 
dato quod in aLquo, tjtanmraiant, 
studerat populua cted-re Cu*. Nam 
magis cat toler* bib, ajqua^s tmo 
mdes pnnopantia, qoam <11 malum 
quod coKinpt ax iaobed.-en.il pnn 
°P t *. ft ax pcarancatiooa mandatorum 
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It may possibly bo suggested that we hare here at least 
some significant evidence as to the tendency of the political 
institutions and theory of France. We must observe, how- 
ever, that while it is true that Egidius was writing in France, 
and for a French pnnce, he was not himself a Frenchman, 
but an Italian. 

There are two contemporary French writers with whom 
we shall have more to do later, but whose work we may 
examine with regard to our present point. The first is the 
author of the tract entitled ‘ Disputatio inter Clericum et 
Mihtem,’ which deals with the conflict between Boniface VIII. 
and Philip the Fair, written not earlier than 129G. In one 
passage he claims that the legislative power of the king of 
France is the Bame as that of the emperor, that as the emperor 
has power to make and nnmake laws for the whole empire, 
so also the king of France has power not only to repudiate 
the laws of the emperor, but also to promulgate new ones ; 
be can add to, can diminish, or modify laws and privi- 
leges, taking account always of equity and reason, for he has 
no superior. The author seems to mean that he can do this, 
either by his own authority or with his chief men. 1 The 
author is clearly thinking of the legislative power of the 
French king in terms of the position of the emperor in the 
Koman jurisprudence ; and while he formally allows for the 
possibility of the king legislating with the advice of his “ pro- 
ceres,” he does not seem to think of this as essential. 

1 " puputetio inter Clericum et Mill- nulla* potent Qum ultra eum non 
tern,' p. 80 . “ Et ideo aicut o mn ia e#t superior alia*. Et idea domino 
qu* infra termino* unpeni rant, *ub- clence, linguarn vnlmm co*rcete et 
jecta eeso noscuntur impend, «c qu* agnoeeit* regem legibus. conroetuduu- 
ifl/ra terrain ob regm, regno. Et aieut bat, et pnedcgua veatn* et hbertatibus 
imperator supra totom lmpenum mum dati*. regia potentate prje.ee*>, poese 
ha bet lege* cornier©, add ere eia, ant adder*, poese tmnnere qnalibit, equi- 
demere . ne et rex Francis sut cmamo tate et ration* conraltie, ant com etna 
legea imperatona rape llere ant qua m- procenbna, ncnt tuvq fuent, tetnpe- 
Ubot placumt pennutare, ant HU* a rare " 

to to regno mo pratseriptu et abobtu, Cf. lor a critical diseuasion of the 
noraa si placuent promulgare Abo date, &c., of thi* work, H Scbolz. 
quin si aL quid nova, nt «*pe aecidit, 'Die PublinaOk ror Zeit Philippa dea 
vMum fnent etatnendom, a rex non 8chOnen,' Ac. 
posset hoc qrn est mxnmus : tone 
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The second is John of Pnn«, who'e tnrt on the Poynl 
and Papal power was written prohibit in 1102 or 1303, al*o 
in relation to tho conflict between Boniface \ III and Philip 
the Fair John of Pins was a dtt« rmincd ndvocito of the 
position of Philip, anti a penetrating critic of the papal claims 
lie maintains stoutly that the royal power was in no scn«e 
demed from the papal, but from God and from the jieojle 
who had elected the king or his f imily 1 To m unt un that it 
was the Pope who p-ivo laws to princes, and tint the prince 
could not establish Ins laws unle«s thej were sanctioned by 
the Pope, was reallv to de troy the regimen ng-de et poll 
licum , and he goes on to make tho distinction between tho 
State where the ruler governs according to the laws which 
he had made, and that which is governed not according to 
the will (arbitnum) of the ruler, but icconling to laws which 
the citizens or others had established The first government 
is called rcgalis, tho second cmlis vtl politic us * 

John of Pans docs not in this place expre«s any preference 
for the one or the other, but a little later, in n passage probably 
founded upon St Thomas Aqmna«, which wc shall consider 
m the next chapter, he says that in his opinion the best 
form of government was that In which all the members of 
the community have their share Such a fonn of government, 
ho says, is the best security lor the peace of the people, md 
all men love and maintain it lie ingeniously argues that this 
was the form of government which God instituted for tho 
Hebrews when Moses or Joshua occupied the position of a 


* John of Fan*, TrttUlm da 
Potentate Regia et Pa poll 11 

"Ergo poteataa regia nec aecundum 
•e nec quantum ad executionem 
e«t a papa aed eat a Deo et a 
populo regem etjgeuta in persona rel 

For a full discussion of th « work and 
its date tf P» Scholl op pi 
’ Id id, 18 Dice re autem ot 

isti magi at n dicunt qood papa trad t 
leges pnnctp bus et quod pfmeepe non 
potest legem aliunde aumere niai per 


pepam foenot approbat® l eat omn no 
drat mere repmen regale et pot ucura 
et fncidere in errorem Iferodw timentia 
et putantu Chnstum regnum d eat rue re 
terrenum quia aecundum ptuloao 
phum in I Pol t corum principatua 
tune aolum dicitur regal i qunndo quia 
prweat aecundum legea qoas |po inati 
tint Qaura fero preeat non aecundum 
arbitnum auum aed aecundum legea 
quaa cirea vel alu inat tuerunt dicitur 
pnncipntua einlia vel po! ticus, et non 
regal a." 
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seems to ns to be an adaptation and modification of the 
famous phrase of Papmian . 1 It was the It o man jurisprudence 
with its dear and emphatic doctrine that law was that which 
the Roman people, or those to whom it gave legislative 
authority, commands and establishes, which was the literary 
source of this conception. It is no doubt true that the prin- 
ciple was recognised as early as the ninth century, as wo 
can see from the famous phrase of the Edictum Pistense, 
“ Quoniam lex consensu populi et constitutionc regis lit,” * 
and it may reasonably be urged that the mere development 
of mediajval sodety and the growing complexity of its insti- 
tutions would have, in the long-run, compelled men to recog- 
nise the necessity of some deliberate legislative process. It is, 
however, we venture to think, perfectly clear that it was the 
influence of the revived study of the Roman law, and the 
interpretation and popularisation of its principles by the 
Civilians of Bologna, which gave form and expression to the 
new principle. 

We can, indeed, also see the terms under which the new 
conception was reconciled to the older. In another phrase 
of Bracton, which we have cited in the fifth chapter,* the 
laws made by the king with tbe advice and consent of the 
great men and tho common approval, when they have been 
confirmed by the consent of these who are concerned (nten- 
tium) cannot be changed without the consent of those by 
whose counsel and consent they were made. Laws may, 
indeed, be made by enactment, but they are confirmed by 
custom. We see here the significance of that doctrine of 
Gratian’s, that laws have no force unless they are approved 
by custom.* We have pointed out that, while there was 
much controversy among tho Civilians about the principle 
of the continuance of the legal effect of custom, the great 
mass of opinion was still clear that, even when laws were 

* 'Digest,* i 3, 1 s “Lex eat com * Cf. \ol I. p. 238. 

mune precept ura, vironua prudentium • Cf. p. 61, note 2 

consultum, dehetorum qua apoote vel * Gratiati, Decretum D. 4 (after c. 3). 
(gnorantia contrahnntur cocrcitio, com- Cf. *cL ii p lS>. 
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made bj a definite and legitimate anthontv, tlio custom of 
the people remained supreme, and Gn„oiy I\ recognised 
tins principle as holding us ecclesiastical 1 iw 1 

We have also seen that, so far as l iw was thought of in the 
tl irteentb century as something delibcritely made and pro 
mulgatod, it was normallj held that it was est »b1nl cd, not 
by the prince alone, hut by the prince with the counsel and 
consent of the great men and, in some general sense the 
approval of tl e whole community This is t] t principle of 
legislation which the Middle Ages left to the modem world 
This was the pnncijlc of the feudal jurisprudent and was 
represented m the constitution il practice net only of Fng 
land, but of Western Furope 

The truth is that the conception of an ibsolute monarch, 
the source of law, and superior to ill law wis wholly alien 
to medieval civilisation Bracton s famous saving that the 
lung is under Cod and the law * represented the tradition 
not onlv of England, but of all Western Europe * So f ir as 
the law was not merely the custom of the community, it was 
the expression of the will and command of the community 
Tins principle was, indeed, admirably expressed by one of the 
earliest jurists of Bologna, possibly Iruenu« him«cU, when he 
said that the “ umicrsitas — tl at is, the people — establishes 
and interprets the law, for it is its function to care for ail its 
members 4 

It is, however, also true that in the twelfth and thir 
teenth centimes we have found the first beginnings for the 
modem world of another conception of the source of Jaw, 
that it is the prince or ruler who is the legislator, the fount of 
Jaw , and there cannot be anv doubt as to the origin of tl is 
conccntion It came from Bologna, from the revived study 
of the Soman jurisprudence, from the Civilians It was in 


* a *ol u par* i chap 7 part i 
flap 8 \ol b port i chap 3 

* Bracton Do Urgibua et Coosoetu 
rirubua i 8 5 

1 Cl w! j part t chap* 3 ( 

4 Iracnua; 1) 'Do Fqaitat* 2 
tn ver* taa id e t popuJua hoc habet 


cFciuro angulia aolicct bom n bin 
quaai raemhru provider* II oc dr* 
e*nd t hoc nt loeem ccndat eondiUru 
interpretetux «t apenat quowani leg* 
prvf n tar rjaod oiiajqn injuo »Cqo tfI 
qr. d dr beat dr I nnrr ” 

CT vol u p 57 
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this jurisprudence that they found the doctrine that while 
the Roman people was the ultimate source of all political 
authority and of all law, it had transferred its authority to 
the emperor. This conception was, as we have said, wholly 
alien to the normal principles and practice of the Middle 
Apes, and we may reasonably conjecture that it was the 
obvious incoherence between the principles of the ancient 
empire and the actual constitutional position of the political 
societies of the Middle Ages which led some of the most 
famous of the Bologna Jurists to maintain not only that the 
custom of the people retained its legislative authority, but 
also that the people could resume that authority which they 
had delegated to the emperor. 1 We may also conjecture 
that it was the same feeling which led some very important 
Civilians to assert that the emperor could only exercise his 
legitimate authority with tho counsel and consent of the 
Senate.* x 

Tho Bologna Civilians were, however, rather interpreting 
the constitutional jurisprudence of the Roman Empire than 
advocating any one form of government for their own time, 
and it is not till the last years of the thirteenth century that 
we find a writer who maintained tho intrinsic superiority of 
an absolute monarchy, for that is the position of Egidius 
Colonna in his treatise, * De Reginune Prmcipum.’ Strangely 
enough, he does not, at le.i«t directly, show any influence of 
the Roman Law. lie distinguishes between what he calls 
the “ regimen politicum,” in which the ting governs accord* 
ing to the laws made by the citizens, and the “regimen 
regale M in which he governs according to his own will 
(arbitnum) and the laws which he has himself made. He 
contradicts, however, not only the roedireval tradition, but 
also the authority of Andotle in order to maintain that 
it is the “ regimen regale " which is the best. 

We hope in the next volume to consider something of the 
history of the development of the theory of the absolute 
monarchy from the fourteenth century to the sixteenth. 

* Cf vcJ. u. pp. 59 67, Mill thi« red. * Cl vtiL u. p;v 6* 10 
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Hero wo bn^o only to mj that this conception was, in the 
thirteenth centurj, isolated and mereij academic As we 
have already said, it was m tho twclftii and tldrtecnth cen 
tunes tint tho modem theory of sovereignly begun to appear, 
not merely ns a theory.btit ns a practical conception in politics, 
but it wns tho theory of tin sovereignty not of the prince 
but of the community 
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CHAPTER VII. 

TnE SOUECE AND LIMITATIONS OF THE AUTHORITY 
OF THE RULER. 

Wn have endeavoured in the last chapters to trace the sources 
and the nature of the law oi the State as they appeaT both 
in the theory and practice of the thirteenth century. We 
must now turn to the different but related question of the 
source and nature of the authority of the prince or ruler. 
Wo have in previous volumes endeavoured to trace the history 
of these conceptions in the earlier Middle Ages : we must 
now consider bow far they remained the same in the thirteenth 
century, and how far they were developed or modified. 

We have in previous volumes considered the nature of the 
medneval traditions with regard to the immediate source 
of the authority of the ruler,* and have pointed out how 
complex these were. The divine appointment, the heredi- 
tary succession within some one family, the election or 
recognition or confirmation by the community — all these 
elements have to be recognised as having had their place 
in the conception of succession to political authority. 
It may, we think, however, bo reasonably said that, taking 
Western Europe as a whole, in the Empire the principle 
of election established itself with a strong preference for 
a member of what was considered the imperial family, 
while in England, France, and Spain the succession 
normally became hereditary within one family. This docs 
not, however, mean that it was hereditary in the 


Cf. toL i. p 240 teq . ; vo!. hi p 150 *'7. 
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liter scn«e, without reference to the capacity or competence 
of the pcr«on who claimed the succession 
The distinction between the ctcrtne and the hereditan 
principle is sharply drawn by Andrew of Isermn, in his com 
mentary on the constitutions of the kingdom of Naples He 
is maintaining that the Ling in his Lingdom is equal to the 
emperor in hw empite, and adds, the empire is personal 
because it is bv election, while the kingdom may be called 
real, for it is heredit lry * Jordan of Omabruck in an oddls 
nnhistoncal passage says that Charles the Great, with the 
consent and command of the Pope had established the rule 
that the emperor should be elected by the German princes, 
while the kingdom of the I reach should be independent and 
hereditary * Frederic II , in his encyclical letter protest 
ing again s t his depo ition by Innocent r\ , refers to the 
German princes ns tho«© upon whom his position depended,* 
while Rudolph of Ililsburg naturally recognised the rights of 
those German princes who elected the roman king 4 

* Andrew d« Iaernia, rrregnna, norrrn non reeognoaeeret etn nJo- 

foL 7 r I “ Sod Impenuro est pereonalo 1 oet tnmquatn iroperalon* poateritaa 
qui* per electionem regnum reels ad homapura eel aliquid obecquiuxa 
ol lie loqoar qua bemlitanura teneretur " 

unde Glius reps eet re* ” • St O II Constitut one* tcI ii 

* Jordan cl Oanabnl 1c D« IVto- *SI. B per quaro ndieoloae eubintor 

Ret v* Romani I to pen r i “ Se en lep qui lepbus omnibus Import aliter 
dum est iptur quod eanctns Karol os eet aolutus II Adrertat iptur 

Magnua I (Operator do consensu «t prudrnUa tun. si predicta eectenua 
mandato Romani FontiGos oedmn nulla ipeo jure nullus Ipao Jure pro- 
t one aibi div mtus inspire ta. instituit erssus debeat obeerren quam 

et precepit ut impertum Romanum nulla noetrorum Germannc pnncipunr 
epud electionem c&norucam pnne pum a quibue aarurapt o Stalin et deprceuo 
Germanonus in perpetuum resident. noetra dependit preeentia vel concilia 
Non enun convetut lanctuanum Dc firmarerunt.’* 

id eet regnum Ecelesisj Jure hereditano * SI G II-, Const tut ones voL ul 
poeaden Torro quia ipso Karo! us 339 I “ Romani moderator impeni 

re* Francorum ext 1 1 , el illuJ regnutn ab obeerv aneia leg's aolutus legum 
ad turn foerat ex succcsnone devolu civilium nexibus, qrna legum condi tor 
turn unpium luit et indecens quod non conetrnnptur et tamen legis 
ipso enos heredee digmtato regia nature dominium quod ub quo et in 
pemtus denudaaset. Statin l iptur omnibus prior patur neceeaano p ro- 
ut Franc gene cum quadam regui fitetur 3. Do Ubero it expreeso 
Fran co rum portiono legem babe rent, consensu unpeni pnacipnm jus in 
do regali ee mi no jure hereditano euc elect one regia Romani ex longa eon 
ceamrum qui in tempo rabbus eupe rjetudmo tenendum pnncipatus airo 
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PUI.IT 1 CAT. PRINCIPLES. 


[fart I. 


The ‘ SacbscnspiegeV flS pointed out in the third volume, 
asserts that the king is elected by the Germans, and, indeed, 
in another place lays down the sweeping doctrine that all 
temporal authority is divided from election. 1 

The recognition of the hereditary principle did not, how- 
ever, mean that the authority of the ruler was not ultimately 
derived from the community. Egidics C-olonns, in his tract 
on the resignation of Pope Oelestine, maintains that it is 
according to nature that men should be set over men, and 
that the wise men should be set over the others ; but he 
adds, this must be completed by the consent of men, and 
by the same consent of men the ruler may resign or be 
deposed.* The position of Egidiua is the more noticeable, 
because, as we have seen, he preferred an absolute to a 
constitutional monarchy, and he thinks of government as 
being the natural consequence of difference in wisdom and 
capacity. 

James of Viterbo, in a work written about 1301, with which 
we shall have to deal later, in several places states that the 
royal authority is given to men either by the ordinance and 
common consent of the community, or along with this by 
the special appointment of God, or by those who stand in the 
place of God.* 


ducstua Austria?, Stine, Cum ole ft 
Mlrchie . . flluatnbui Alberto ct 

Rudolfo film noetna canaaunia . 
conreBSimua in feodum." 

1 ‘ SaeheenspipgeV i. 55. It “ A1 
weriiV genchle be\et begin Ton 

• Schwabenapiegel,' 71, I. Cf. rol 
in p 153 

* * Do Renunciations Tap*,' in. 1 1 
“ Et aieut, per asaenaum hommum 
perficitur et corapletur, ut quia alua 
prrficiatur, Pic per consenaum homi- 

num contrano rnodo factum Sen potest, 

quod prefect ua cedat, tel quod etiam 

1 Jamca of Viterbo, ' De Regimine 

Cbmtiaoo, 1 chap. in. p. 179 ! "Poteataa 


communicate eat quibuadim bomiubua 
qui aunt inatituti rectorea alionmi, vel 
ex ordinations ao)um et commune Con. 
aenau alicujua communitatia hommum, 
aieut in popuba gentium, vel inter 
vemente cum hoc epeciab ordinations 
aen conceeaone divina, aieut in populo 
Iarael " 

Id id id . p. 196 - “ Re pirn quoqus 
poteetatem terrenam quidato recta 
adept! aunt, bit* per electionem et 
commimem conacneum multitudirua, 
bit* per diTinam ordinationem : qui- 
dam autem mdehite per nolentiam " 

Id. id.. chap. x. p. 803 : " Reels 
qtndem pervenit aliquia ad regimen 

quaado, a el ex condicto et communi 

conecnau multitudima, perficitur, vel. 

pro ter hoc e* ipiua Dm apeeiali ordina- 
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We Imc already cited the words of John of Pans, in which 
he indignantly denies that the authority of the king is dented 
from the Pope, and m dntaws tint it conies from God, and 
from the people who elected him m person or in his family 1 
John is pi unlj concerned to assert tint the royal authonty 
comes from the people, hut he makes room for t lie hereditary 
pnneiple, the people may have cho«en a particular family 
in which the succession should continue by inhmtunec 
St Thomas Aquinas docs not seem anywhere to di«cu«s 
in general terms the inimednte source of political authonty, 
but it is signiDcaut that he lays grcit stress on the repre- 
sentative character of pnnees They are, he says, to be held 
in honour, even though they arc evil, bccau'c they bear the 
person of God and of the community * lie does not directly 
deal with the question how they come to bear this repre- 
sentative chancier, but m the ‘ Do Rcgunme Pnncipum,’ 
where he considers the question what is to be done if the king 
should become a tynnt, he seems to rccogni«e only two 
methods of exciting political authonty, the one where the 
people has the nglit to make its own arrangements for a 
king, the other where tbo nglit belongs to some supenor* 


tione. ut in populo Israehtico taetura 
Nt, «u n institution* lUorum qui 
vicem D* perunl. ul in populo Chnt 
tiaoo d(W rw tutrm 

pervetut quit ad regimen qaum ex 
libidine dominandi ti aut dolo vt\ 
alio indebito modo. *ibl u»urpot repi 
mail poles tatem Contwgit tamrn 
iLqurm ft pnnoipio ipdeLito iwqui 
rotnUlfBi, qui taraen p«tn inw 
Kdot tCcitur. ^*1 j*t cotunuvis aub- 
ditormn rtl per auetentatera npf 

1 John ol rtni • Trac talus da Tote* 
tats Regia Fipili,' xi “ F rgo 
point as regia nee secundum *e, nec 
quantum ftd executionem nt a papa 
wd at a Deo, el a populo ptyrra 
eligente in persona vel m dorao * 

1 St Thomas Aquinas. * Sumroa 
Theologies,' 2. 2 63, 3 “Sciendum 


taresn quod aliquis potest honoran 
non solum propter virtutem propnum, 
sed etiaro propter virtutem altenu* i 
•icut pnacipes rt ptrlati honorantur, 
•tiamsi tint mail, in quantum g-ruct 
personam D»l, et rommumtatis cut 

Cl 2- 2, 5' 2 Pnnceps, qui 

ruram popuh halet et ejus personam 
gent 

• Id-. De Rrgvmina rnnnpnxm,* i 
I Fnmo quidem si ad jus multi 
todinis alicujus pertineat si hi proei 
dere da rape, non injusto ab eadem 
rer mstitutus potest deatitui. rel 
rrfrenan ejua pot rat as. n potentate 
regia tyrannic* abutalur Si vero 
ad jos ahctijus supenons pertineat 
mulbtudmi provider* de rege, ex pec 
tandum est ab eo remedium contra 
tymnni nequitiara " 
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POLITICAL PEDfCEPLES. 


[PAET X. 


He was, no doubt, thinking specially of possible cases under 
the feudal system, probably of feudatories of the Papacy. 

The general mediajval conception seems to us to be admir- 
ably expressed in the words of the speech which Matthew 
Paris puts into the mouth of Archbishop Hubert Walter at 
the coronation of King John. How far it represents anything 
which Hubert Walter really said does not for our purpo«e 
greatly matter; it is quite sufficient that Matthew Paris 
thought of it as representing what he thought appropriate 
to the occasion. In this speech we see the conception of the 
elective principle blended with the hereditary. No one, 
Matthew Paris represents the archbishop as saying, had the 
right to Sncceed to the kingdom, unless he had been 
elected by the “ universitas ” regni, bnt if one of the 
royal race were pre-eminent, the choice would the more 
readily fall upon him, and they had therefore unanimously 
elected John, 1 


We shall, however, recognise more clearly the normal 
media; val conception of the relation of the authority of the 
pnnee to the community, when wc now consider the nature 
and limits of that authority. We have, in the third chapter, 
dealt with the significance ot the principle that political 
authority was legitimate only when it was directed to justice 
and the common good ; wc must now deal with this in greater 
detail. 

We cannot do better than begin by observing the careful 
statement of the general principles of the nature and limits 
of political anthonty by 8t Thomas Aqmnas. He is clear 
and emphatic in his statement of the doctrine that the authority 


1 Matthew Pane, ' Chronica Slaiora,' 
vol u pp. 454, 455 “Arehiepiseopo* 
■tans in medio omnium dint, audit* 
nomro Xorent discretio ratn qood 
noil us prana ratione alii socoedera 
habet in regnnm, ri-n ab omveratata 

suornm eminentiam praeleetus. . . . 
ra si qtna er etirpe regie defunct* 


alus pnrpotlerat, promos rt prompting 
est in electicnem ejus conaentiendum. 
Haec idcirco dicimos pro inebto 
comite Joanne . . . quem noa. mvocata 
spintos 8aneti gratia, rations tarn 


mi tar elegimoa tmivetn.” 

Cl. Stobb’s ‘Conet HietV toL i. 
chap. IS, par. 151. 
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POLITICAL WUNCn>LTS. 


[TAUT L 


In order, however, to consider tho whole significance of 
St Thomas’ judgment, wo must take account of his treatment 
of tyranny and tho tyrant. Wc may begin by again observing 
his treatment of “ sedition ” in a passago which wo have 
already cited. “ Sedition,” he says, is clearly a mortal sin, 
for it is directed against tho unity of the community, which 
is founded upon a common system of law and tho common 
good, and therefore Bodition is opposed to justico and tho 
common good. On tho other hand, St Thomas is equally 
clear in asserting that tho rule of a tyrant is not just, sinco 
it is not directed to the common good, hut to tho private 
advantage of tho ruler, and therefore resistance to such an 
authority is not sedition, unless it is so disorderly as to cause 
more harm to the people than the rule of tho tyrant . 1 

dignu* cat, out propter delectum la pnelationi* nan la extendit, at «i domi 
(pan moilo aeqnrrendl, quia eeiliert nus exlgnt tnhula quin aervua non 
for violenllem, vel per aimoniam, vel tenetur dare, vcl illiquid hujuamodi , 
aliquo ilhcito moilo aequint Lx primo et luno eubditu* non tenetur obodire, 
defertu non impeditur quin Jua prai- neo etlam tenetur non obedire." 

letionle ol koqiumtw i et quoniem 1 Id . ‘ Siimma TbeoloBico,* 2 2, 

prulatio aoeundum iuam formem com* 42, 2 • Ilcapondoo dicrndum, quod 

por » Deo rat (quod delnlum obedien aicut dictum rat aoditlo opponftur 
tin eauaat) Ideo talibu* pra-lalia, unitati mulliludinla, id rat popuH 

qusmvia indignia, obedire tenentur rivitatia vol regni ■. dicit outem Aug. 

aubilite. Soil arcundua dofoctua lm- li Do Civ Dei quod populum deter 
padit jua prelatlonla . qm onlm per mirnint aapirntca, non omnom centum 
violontiam dominium eumpit, non multltudimi, eod coctum juna conarntu, 

♦fllcitur voro proilalu*. vcl tlominu* • et utilitatla comrauniono torlatum t 

rt idco cum fncullaa odcat, poteat undo mamfeatum eat, umtstom, rui 

aliquia tale dominium rrpollrre, nial oppomtur aadillo, eaao umtatrrn juria 

lorte poat modum dnmtnua vorua et eommuma uulitetie i matulcatum 

cfTnctua ait vel per conaenaum aub rat ergo, quod acdillo oppomtur et 

ditorum, vel per auctontotem aupo- juatitim et communl bono , ot idoo ex 
riona Abuaua autem prrlatJOnla euo grncre eat poccatum mortnlo, ot 
poteat eaaa duplicltor vel ex ro quod tanto graviua, quanto bonum com* 
eat priccoptum a prrlato contranum muno, quod impugnalur per aoditioncm 
rjua ad quod prclnlio ordinata eat, ut eat majua, quam bonum pnvatum, 
at priori pi at actum pcccoti contrarium quod Impugnatur per Hxam. . . ■ Ad 
virtuli, ad quem Indueendam et con- tortium dicondum, quod rcgimon tyran- 
■ervamlam priclatlo ordmatur i et tuna nicum non eat Juatum, quia non ordi- 
eliquia pralato non aolum non tenetur natur nd bonum commune, acd ad 
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In the snrae pi”igc of that early work on the fcntcnccs of 
Peter Lombard, to winch we have referred above, St Thomas 
seems to go so far as to give his approval to the principle 
that it is lawful to murder the tyrant , at least he cites, 
without expressing his di'approval, a pas*3ge from Cicero, in 
which, as St Thomas understands him, he had defended this 
in the case when the tyrant had obtained his authority bj 
violence against the will of the subjects, and when there was 
no superior to whom they could have recourse 1 We have 
seen in a former volume that this was the opinion of John 
of Salisbury.* 

It is, however, clear that this was not the mature judgment 
of St Thomas. It is in his treatise, ' De Regimino Pnncipum,’ 
that he deals most prcci«ely with the whole question of the 
relation of the community to an nnju«t or tyrannical ruler. 
In this treatise he explains in careful and measured terms that, 
in bis opinion, the best form of government was that of a 
monarch devoted to the common good, because it tended most 
to the unity of the society, while the worst form of govern- 
ment wa3 a tyranny, or the government of one man who 
pursues his own advantage * It is, however, Decenary to 
make careful provision that the monarchy should not become 
a tyranny, and for this purpose it is necessary, first, that the 
person appointed to be king should be of such a character 

forte quando no inordinate pertnrbatur quamru amicum et famiLarem q u 
tyranni regimen, quod multitude aub quasi lyrmnnu* jura iropeni tt-p-r* 
jeeta majua detnmentura patitur ex verat. Ergo talibua nullu* tenet ur 
perturbutiono consequent*, quam ex oLedire Ad quintum direndum. 

tyranni rrgimine • magia autera tyran quod Tullius loquitur m ruo illo 
mu aeditaoeua eat, qui in poputo nbi quando aliqun domiwum tvbl per 
aubjecto djscordias et aeditionea nutnt. violent nun aumpit, colentibus aub- 
ot tntiua dominan pewit, hoc ernra djtu. vel etiam ad conaensum eoactu, 
tyrannicnm eat qtinm ait ad bonum et quando non est recurs us ad rope* 
proprtum presidentis, cum mullitudinis norera, per quern judicium de invosoro 
nocumento ” posnt fieri tune eniro qui ail libera- 

* Id . Commentary on the * 8en ticnem potn» tyrannum oecidit, Uu 
tencea ’ u D 41, i, 2. 5t datur et premium aceipit ’ 

tenetor et obedire, quern lictte, immo * Cf vol iu pp 14; 14S 
Uuda bib ter potest mterficere Sed * ‘ Do Repimine Pnncipum,’ i. • 
Tullius In bbro De Officiu (■ 26) aalrat and 3 
eoa qui Julium Cieaarem jnterfecerent. 
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political rniNcirixs. 


[I'AItT i. 


that it would not bo probable that he should become a 
tyrant ; and secondly, that his authority should bo so re- 
strained (temperatur) that he could not easily fall into 
tyranny. St Thomas evidently intended to deal with the 
matter farther in this treatise ; unhappily he never com- 
pleted the work.* 

lie has however fortunately, in the ‘ Summa Theologies,’ 
indicated very clearly what he thought about the best form 
of constitution, and we may conjecture that, if he had com- 
pleted the ‘ De Regimme,’ it would havo been under similar 
terms that he would liavo explained what ho meant when, 
in the passage just cited, ho says that the power of the king 
should bo restrained. In the ‘Summa Theologica ’ he gives 
as his own opinion that in a good government it is in the 
first place important that all should have some sharo in 
authority. This tends to the peace of the people, for all men 
lovo and maintain such an order; in the second place, the 
best constitution is that when one man is set over all on 
accoimt of his virtue, and others govern under him also on 
account of their virtue. Such a constitution belongs to all, 
for the rulers can bo elected from all, and are elected by all. 
Such a mixed constitution combines the character of a 
kingdom, for it has one head ; of an aristocracy, for many 
have their part in authority on account of their virtuo ; and 
of a democracy — that is, of the authority of the people, for 
tho rulers can bo elected from tho people, and their election 
belongs to the people. This, he adds, was the form of govern- 
ment instituted by tho Divine law, for Moses and his suc- 
cessors ruled as kings, while the council of tho elders repre- 
sented the aristocracy, and ns these were elected from and by 


1 Id. id , ■ 0 “Quia ergo uraus 
rogimon preeligondum cut, quod cat 
optimum, ct conlmgit ipsum in tyran* 
nidom eonverti, quod cat peasiroum. 
ut ox diets patot , loborar.dum oat 

diligent] studio, ut 6;c muititudiDl 

provideatur do rego ut non incidat 

in tyrannum Frimum autom est 
noccppanuxn, ut tails conditions homo 
ab ills ad quoa hoc apectat ©flicium 


proraoveatur in re gem, quod non ait 
probabilo in tyramudom declmnre. . . . 
Dcindo pic disponendo est regum guber. 
nntio, ut regi jam institute tyraniudi* 
aubtrahatur occaaio. Simul otiora bio 

eju» temperatur potestna ut in tyran- 

ludom do facih declinaro non poaait. 

Quo quidom, ut fiant, in aoqucntibiu 
considerandum rnt." 
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the whole people, they also represented the principle of 
democracy.* 

This pa«»gc indicitcs very clearlj what it w.n that St 
Thom 11 meant by a kingdom in winch the authority of the 
king should bo moderated or restnmrd , St Thomas clearly 
preferred a mixed or constitutional state. It is noticeable 
that, although wc cannot say tint ho anywhere sLows any 
special acquaintance with the actual constitutional movements 
of Ids time, in his treatment of tho npresentative principle 
and the elective method of eroding this representation, he 
eomes very near to that constitutional development of which 
we shall have to speak in a later chapter 

The best form of government, then, in the judgment of 
St Thomas is a constitutional monarchy, and it is by means 
of the restraints belonging to such a constitution that tho 
king may be prevented from becoming a tyrant. It still 
remains to consider what St Thomu thought should be done 


1 M . ‘Rumma TVelopra,' 1 S, 
103. I i *" Iteapondeo dieen lutn. quod 
e era bonam ordinationem pnneipum 
in atiqua clvitata »ft gente, duO aunt 
altendenda Quorum unum e'. ut 
omwi aJiquam partem halciint In 
pnocipatn I per hoe *mm ronarrratur 
[vil populi, rl omnr* Valera ordma 
honrm xmant at euatodiunt, ut dintur 
In II Pobt I aliu I e«V, quod altenditur 
aeeundtim apeciem rrfiminii, eel ordi 
nation** ptinnpavuum i cujua qtntm 
Milt diver*** apeciea, ut Plulna t radii 
in III rol.L , frrflpur la men rat 
unum rep men In quo unua pnnnpatur 
aecuodura eirtutem , tt arutocratia, 
id e«t poteataa optimnrum, in qua 
abqui pauri pnncipantur areundum 
eirtutem , unde optima ordma lio 
pnncipura »l in at qua ciwtnte. tel 
regno, in quo unua pnrficitur eocundum 
virtutem, qul omnibo* pra-ait et tub 
ipao aunt ahqui pnneipanlea aocundum 
lirtutem, et lumen taiia pnnnpatu* 
ad omne* perlmet ; turn quia ex 
omnjbua eligi jywaunt ; turn quia 
etiam ab omnibus eliguntur. Ta' a 


eero e*l omnia politla bene commute 
ex regno in quantum unua prreat, et 
ariatorratia. in quantum muitl prinri 
pantur areundum urtutetn. *t cx 
demorratia. 1 1 rat. potentate populi. 
In quantum cx populanbui poaaunt 
el gl jrinripea , et ad poputum perlmet 
elnctio priori pum et hoc Iu>t Imti 
tufum areundum leg»m dmnam Nam 
Mopara, et ejua aueemaorea gubernabant 
populum. quart aingulanter omnibua 
pnivip«Tile« quod eat quasi am apreira 
regni Eligrbantur autera a'ptuapnta 
duo aemorea areundum virtuteni t 
dintur emm Deut I Tull d« *r*tna 
tntubu* viroa aapieulea et nobdra. 
Cl ronalitul roa pnncipra * i et hoc 
crat anatorraticum aed demorra 
ticum erat, quod iiti do oranl populo 
el gelontur dintur turn Fiol. U i 
‘ Fro* ide dr oram pi to viro* aapiente*.* 
Ac , et etiam quod poputua roa rlige 
bat « undo dintur Dent I. * tw<x 
rx tohia \iroa aapimtes * , unto patet 
quod optima fuit ordma tio pnncipura 
qnara lex in>tituit ‘ 
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if the king, in spite of all precautions, should become a tyrant. 
It is this question with which he deals in detail in the sixth 
chapter of the * De Regimme Principum.’ In the first place, * 
lie urges that unless the tyranny is very grievous, it may be 
better to endure it for a time, lest matters should only be 
made worse. Some, he says, have contended that if the 
tyranny is intolerable, it belongs to the virtue of brave men 
to slay the tyrant, and to ran the risk of death in order to set 
the people free, but this is not in accordance with the apostolic 
teaching ; St Peter said that we should be subject not only 
to the good, but also to the forward rulers, and St Thomas 
points out that the Christians did not resist the tyrannical 
persecutions of the Roman emperors. It would be dangerous 
not only to the rulers but to the people if it were to be deter- 
mined by private judgment whether a ruler should be killed, 
for wicked men find the rule of a king as burdensome to them 
as that of a tyrant. 

St Thomas, therefore, contends that the king who has 
become a tyrant should be dealt with by public authority. 
If it belongs to the lawful right (jus) of the people to appomt 
the king, it is right and just that the king whom they have 
created, if he has tyrannically abused the royal power, should 
be deposed by them, or that they should limit his power. 
The people are not violating their faith in deposing the tyrant, 
even if they had conferred upon him a perpetual authority, 
for he has deserved that the contract (or agreement, pactum) 
which was made to him by his subjects should not be kept, 
inasmuch as he had not kept his faith in the government of 
the people. St Thomas cites the expulsion of the Tarquins 
and the destruction of Domitian by the Roman Senate as 
examples of such constitutional action. If, however, the 
right of appointing the king belongs to some superior 
authority, recourse should be made to it. If there is no 
human help against the tyrant, men must turn to God, who 
is the king of all, and their helper m tabulation . 1 It is thus 

* 'De Rngimme Principum,’ u 6 octom, Et qmdem si non fuent 
m tvrnnnidem <L\ ertcret, qualiter poeait Bam Jyramudem totenue ad teropus. 
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clear whit nro the peneral principles of St Thonns with 
regard to the nature of the anthontv of the ruler, nnd the 
limitations upon tint nuthnnt} it J«, Indeed clc ir tint 
Ids conception of i pood constitution is t! at of i monarch} 
limited bv the authority of an imtocrie} elected b} find 
representative of the community 1 

Y\© cod now conduit r this j nnnplc of tho limitation of tho 
royal nuthontj m other wnters It way be well to bepin 
by waminp our reulcn ipamst the misconception which 
might nn«e from the occasion il use esperi ill} b} the Civilians 
or other writers who were f unilnr with the I oman Law, of 
tho phraso t! it the emperor or |nnee is lepibus eolutus 
Cmhans like Odofndus nnd Iloncomi pm cite tho words, but 
add those of tho rescript of Theodosius ind \ alutint in ( Cod 
I II, 4) tint it is right tint the emperor should irknowlcdpo 
that he Is bound by tbe Uws * and ^ incent of Beauvais in 
words which nro plainly reminiscent of John of Salisbury, 
says that the prince Is Iep»s ncxibus obsolntus,' not 

qanm centra tyrannum »g*n lo mull * pro Ira® i)» rage non inju*te al 
Impl cor® pen ul « q m *unt grarioro Mdcm rex in*l tutu* potrat drat lul 
IpA ivnnn I 1 t »l » t ntoleru (drairui) vel refrenari ejun point** 

I 1 « exco**u* tyrannidi* qu bu*Um •! pote«tate repa tyrann r® ftbuUt ir 
v *um ft ut ad fort urn v mum *»eo puUn l» rat tali* mull lu lo Infill® 

\ rtutem pert neat tyrannum intrai 1 ter ipn tyrannum dr* I lu®n* »< am 
mnr *®qu» proliberat one mull tu 1 n ■ • c Jem in prapetuo ®o ante »u> jraerat t 

exponrre pencul * mortal cuju* rel qot loo lpc« meru t in mult tuil ma 
ciemplum ct nm in veter® TraUmento regim o* a® non fidrl ter grarn« ut 
hnbetur Sed ) oo Apottol e« doc rxigil rep* of!] um q od ei pactum 
tnnn non conpm t Docet an m no* a aubd t a non rrarrvetur 
I ctru* non bow* lant m ®t mode stis 8 vero ad Ju* al cuju* aupenona per 

vemm et am tl eol * lorn n * reverenter * neat mull lu I n provider® d® reg® 
tubd to* r**o (l Pet 1 18) l**et expretan luraestabeo rented um contra 
a lem boo mult tu 1 m penculo*um et tyranm nequ t am 
eju* roctonbu* « pnvata prerump Quod <i oranino contra tyrannum 

t on® a! q attentftrent pre*i lent um *ux 1 um humanum hnber® non potest 
neeem et *m tyrannorum Mai * recurrendum e*t ■ 1 regem omnium 
autora folet euct grave dom n m non Drum qui rat adjutor in opportuni 
minus regum quam tyrannorum tat bua n tr bu at one 

\ idetur »utem magi* contra tyran * 8» Append x I 

norum ij. tuun non pnvaU prrsurop * Odofr d w Comm on D g 13 

tonoabquoram *od aucionlato pub ca 31 a JJon ornpagni Kbetonca Sovi* 

procedcn liira Pnmo quidem *1 ad a ma ix 3 

i'll tnul tud ma al cuju* pert neat * bi 
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because ho can act unjustly, but because he should bo a matx 
of such a character that ho pursues equity not from the fear 
of punishment, but from love of ju'ticc, for in public matters 
be may not desire anything but ouat which law or equity 
and the public good requires . 1 

We may compare tho treatment of the relation of tlio 
king to tlio law, as it is expressed in the Spanish law-books 
o! Alfonso X. lie describes the office of the king in the highest 
terms ; he is the vicar of God to keep his people in justice 
and truth in temporal matters , 1 but he also maintains that 
he is specially bound to obey the laws, and this for three 
reasons : the first, because it is by the laws that he is honoured 
and protected ; the second, because it is the laws which help 
him to fulfil justice and right; tho third, because it is the 
king who made the laws, and it is right (derccho) that those 
who made the laws should be the first to obey them.* Alfonso 
does not hesitate to say in another place that not only the 


1 Vincent of Beauviie. ' Speculum.’ 
U. 7, 23 1 " Pnncepa eutem legia 

ooxlbus dicitur sbeolulua, non quin 
Ini qua el lioeenl, aed quia U d»bet 
ewe. qul non timore pcenie owl emoro 
Juatitun equitatern eolat Nam in 
negoais publicn ml ei veil© host, ni«l 
qqod lex aut nquitaa perauadet, aut 
ratio coromum* utilitatia inducit " 

Cf. John of Baliabury, * PobcraUcua,’ 
Iv. 2. 

Cf. vol. ui. p. 139. (Notice, however, 
that the lection ro Vincent begun 
with a reference to " LaurenV.ua Medio- 
•anemia EpiKOpua," writing about 
u Pubbci Exactoren ") 

1 * Slot* Partidae,’ n. ] , 5 i M Viearioa 
do Dioa ion loa reyea cada uno en iu 
regno pueitoe aobre lu gentee para 
mantenerlaa en juaticis et eo verdad 
quanto en lo temporal, bien e*> como 

el emperador en iu empeno . . . et 

loa aantoa dixeron quo el rey ei leftor 

puoito en la tierra en lugar do Dioa 
para compUr la Ju*tieia et dar a cads 
nno iu dorecho." 

Cf. * Eepeeulo,’ u. 1, 6. 


* ' Eipeculo.' i. 1, 9 “ Todoe loa 

oroea deven aeer tenidoe de obedecor 
la* leyea, et mayorroiente loa reyea por 
eatM razonee. La pnrnera porque 
aon por lai leyei honrado* et guar, 
dado. La aegunda porque loa ayudan 
a eomplir Juaticia et doreebo, to qua 
elloe aon tenudoa de filer. La tercere 
porque elloe son faxedorea della*, et 
ee derecho quo puea qua t«* elloa 
fazen, qua ellaa laa obedeacan pri. 
menaroente. Cf. 1 Biota Partida*,* 
l. 1. 18. 

“ Quardar debo el rey Isa loyea como 
A eu fechura et A au honra, porquo 
rocibe poder et razon para facer Jua- 
ticis Ca ei 81 non tea guards*©, vomia 
contrs an fecho, et denature el bien, 
et venirle hio ende doa dafloa I el 
pnajero en dee star tan buena coaa 
como eats qua hobieae f*cho. el olro 

quo eo tomana en dafio communal- 

roente de todo el pueblo. Et por esto 

lugsr avileacena A ai meamo, et moa- 
trarae hie A par de mal aeso, et acne 
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king who Ins obtained his kingdom by force, fraud, or treason, 
bat even tho king who has obtained his authority by lawful 
means, if ho misuses his power and turns his lordship from 
right to wrong, is a tyrant 1 

The truth is that the conception that the pnacc might 
or should govern according to his own will or pleasure was 
a purely academic conception, and had no relation to the 
principles of government in tho Middle Ages, at least till the 
c!o«e of the thirteenth century The normal conception of 
that timo was really that of Bracton, to which wo have so 
frequently referred, that tho king was under the law as well 
as under God * Whatever may be tho explanation of the 
development of the theory of absolute monarchy in the cen 
tones from the sixteenth to tho eighteenth, this theory was 
wholly alien to the Middle Ages 

It was alien, as wo think, to the whole constitutional tradi 
tion of tho earlier Middle Ages,* but even if this had not been 
the case, it is obvious that the development of feudalism In 
the centuries from the tenth to the thirteenth would hare 
rendered it not merely Imposable, but to the men of that tune 
unintelligible For the fundamental character of feudalism 
is to be found in the principle that it was a system of mutual 
and fixed obligations The obligations of the lord, and the 
mediaeval king was a lord, whatever else he might be, were 
not the same in all respects as those of the vassal, hut they 
were equally fixed and binding , the nghts also of the feudal 
lord were not the same in all respects as those of the vassal, 
but they were just as clearly and definitely limited as tho e c 

1 • Siata Partida*,' u 1,10 “ Tirana algrma da U* derechaa moat* qua 
tin to qoiero dear tomo sefior cruel qua dfiuw* an lit l*f«s uta d-vta. qt» 
es apodersdoen algun regno 6tierrapor u <1 omm Dial da «u podeno cn laa 
fuerza. 6 por engsSo 6 por t raj aon nsaneraa qua djnrraoa efx eat* ley q«l 
*t e*tca tales aon da tal nature, quo poedao deeir laa gmteu tireao ea tie 
despoe* qua aon bien apoderadoa eo naaa *1 seCono qua cm derccbo en 
la tierr*. amaa maa da /acer an pro tortiecro an Mrao dixo AnstitHet en 
magu«T «* 4 d*3o da la tie rre. qua la el libro qua fall* d'l regioento da laa 
pro corounal da lodoa. porque cetnpre alidades at da Joa regno# " 

Viren 4 mala soaped* da la perder 1 Ct voL u. p. 3S 

Ot o sdectmos quo magoer alguno * Cf rcl i chap 19 

bcbieae ganado *e£cno da regno per 
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of the vassal. We have dealt with this subject at length 
in the third volume of the work , 1 * * and only add here a few 
further illustrations. 

Martin Silimani, one of the Bologna Jurists of the later 
thirteenth century, who, like some other Civilians, also wrote 
on feudal law, discusses in one place the conditions under 
which a vassal would bo liberated from the obligations of fealty. 
If a lord were to commit an act of “fellonia” of sueh a 
kind that, if the vassal were to commit it he would lose his 
flef, the lord would lose his property. Again, if the lord were 
to require of the vassal something dishonourable or base or 
unlawful, the vassal would be freed from his obedience.* 

Andrew of Isernia, as wo have pointed out, in his com- 
mentary on the Neapolitan Constitutions, clearly holds that 
this principle applied to the king and his vassals just as much 
as to other cases. If the king attempts unjustly to seize and 
ill-treat a vassal, the vassal is not bound to obey the king's 
summons, for in such action the king is no king, and the lord 
loses his property in the fief, just as the vassal would lose his 
fief if he did not render jnstice to his lord.* 

Alfonso X. sets out the same principles of the feudal rela- 
tions in the * Siete Partidas ’ ; the mutual obligations of lord 
and vassal, and also the results of a violation, on either side, 
of these obligations. The vassal owes to his lord love, honour, 
protection, and loyal service, but the lord has the same kind 
of obligations to his vassal. The vassal will lose his fief if he 
fails to carry out his obligations to his lord, if he kills his 


1 Cf vo!. iu part i chap* 2 and 4. 

* Martin Silimam, 4 De Feud. a.' (ol 9. 
Rub "In quibua casibna vaanllus a 

fidelitote domim liberator ” 44 Item 

«i dominua eommisit fellomam contra 

comnuaieset, feodum perderet, tune 

Item bberatur ab obedientia domim, 

tit ei obodire non cogatur, ut u jubeat 
toss alio aliquid tnhoneatum . . . vel 
turpe. vel illicituro." 

J Andreas of Tsernia. ‘Percgnna.’ 


fol 38, v. 44 Unde et ei conatet quod 
vaaaallum velit rex contra luatitiam 

tatera per ea quod dicuntur in glo . . . 
mate timebit ire tiroens capi de facto 
et occidi . . . tunc non eat inobediena 

Tails actua et tale delictum regium, 

oronem honorem exeludit. Item et 

facit justitiam domino." 



cilaf rii) mi: ACTnonmr or mr. noun. id 

lord’s brother, or son, or gnndson, or seduces Ids wife, or 
dinghtcr, or daughter in hw, but olso, if the lord does any 
ol these things to his twiI, the lonl will loso his property 
in the flof. 1 The * Sieto Partid i* ’ distinguishes, indeed, be- 
tween the feudal relations and those which it de*cnbes under 
tho term “ nnturaleza ’’ — that is, as we understand it, the 
natural relations in which a man stands to the lord of the land 
in which he lnes, — but it emphatically asserts that this relation 
also is terminated b> the wrongdoing either of tho "natural " 
(tho natural subject) or bj th it of the lord of the land 1 


The rights of the medieval 
limited and restrained by the 

1 • Sirto Tarti la*,* iy ii 6 Deb- 
do* rnuy fT*n 1 c* «on I.» quo him Iim 
\» vd!o» con «u« srfiorr* ca dibcnlo* 
•mar, ct honr»r, ft puardsr *t adrtan 
tar au pro, *1 drcviarlo* w dafto rn 
toda* las manor** qua rodicrcn, at 
d benloe srmr birn *1 lealrarnt* por 
rl liirnlrdio quo dr 11 os trsribrn 
Otrc-i Jpcimoi que e! srftor drbo a mar 
rt honrar ct guardar au> Tassllos rt 
facsrlr* birn rt mrrrrd, rt desviarlos 
do dafto ft do drslionra J ft quamto 
rstoo dobdoc son birn gvardadoc, f*co 
rada uno lo qua debr, rt fresco rt dura 
rl amor \rrdadrro rntro cHoe.'* 

Id , I, SB, 8 1 rrdrr purda rl 

frudo rn *u sida rl vaanllo si non 
comphfse al arftor 1 I nu 6, os rl 
rrrvicio qurl prometiA do faerr por 
monilil * 

Id , 4 , 28 0 “ Malaodo rl vasallo 

•I lirnnano, A al fljo A *1 meto da su 
arftor, debo prrdrr por rndo rl feudo 
otrosi drcimoa quo si rl tasallo yac© 
con la lunger do tu arfior A con *u 6j« 
6 con »u nurra, quo debo prrdcr rl 
Irudo r«o raesrao srne si so trabajaso 
rn alguna manors do rrsrrbir a alguna 
dellaa para trarila i. faocrlo tal 
drsbonra Tor todas ma* conaa sobrr 
dichat rt por rada un» drllaa quo 
deumos rn la ley sr.lo d«ta por qurl 


pnnre were then fixed rights, 
hw, nnd it is from this ]>omt 

sa*allo drbo pmlrr rl fru lo quando 
Is frrirrr. por rsas msmu pirrdo rl 
arftor la proprirdat del frudo *1 fecifro 
algunn drllas contra la persona drl 
saaollo 6 do su mugrr A do aus fjos, 
A do au* fijaa A dr sus nurra*. rt flora 
<Jr*pn«a Urso la propnojat drl frudo 
al vasallo para Siempro por Juro do 
bf rrdtt 

* Id., fv 21 0 ' Drsnaturar arpunt 
lrnguago do F *p«ftn tanto quifta dreir 
fomo aalir homo Ho la naturalexa quo 
ha con au arftor o con la tirrra rn quo 
viva 1 1 porqur r«to romo drbdo do 
itatura non so puedo doaatar amon prr 
a! [run a drrrrba rmton I ct laa drrrchas 
razonre porqur lo* naturalra puedfn 
rsto facer son qustro i la una rn por 
culpa drl natural, rt la* trra por rulpa 
d I srftor rt r*t<J arno romo quando 
rl natural frvirro traynon al arftor 6 
A la tirrra quo solamirnto por rl {echo 
cs drsnatur* lo do loo birncs rt do |a* 
bonraa drl srftor rt do la tirrra. Et 
la pnmrra do la* trra qua virne por 
culpa del srftor r* quando to traboja 
do murrto dr tu natural am razon ct 
#m drrrcbo i la segunda ml faro de»- 
bonra rn tu mugrr \ la trrrrra, *d 
doshrrrdare A turrto. et nol quimero 
caber drrecho par Jujcio do amigo* 6 
do corte '* 
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of view that we 6haU best understand the origin and signifl* 
cance of tho principle of the limitation of the rights of the 
king over the property of the subject, and the constitutional 
principle of the limitation of his rights of taxation, 
lVc have pointed ont in the second volume that there had 
been considerable discussion among the Bologna Civilians 
about tho rights of the emperor over private property, and 
wo have referred to Savigny as having put together tho 
traditions ns to the differences among them when they were 
consulted by Frederick Barbarossa on the matter. 1 The doc- 
trine that the emperor was the owner of all private property 
had been traditionally ascribed especially to ilartinus ; and 
it is noteworthy that Odofndus, the most important Civilian 
of the later thirteenth century, emphatically repudiates the 
doctrine. Tho emperor, he says, is “ Dominos," *' non quoad 
proprietatom sed quoad protectionem." Andrew of Isemia, 
who was learned in Roman law as well as in feudal, in his 
commentary on the Neapolitan Constitution, with equal 
emphasis maintains, as we have said before, that the prince 
cannot deprive a man of his property against his will, unless 
he has been guilty of some crime, and adds that to maintain 
that the prince could do this was to fall back into the error 
of Martin, who said that tho prince was the owner ol all 
things, “ quoad proprietatem." * John of Fans, in the course 
of a discussion of the relation of the Pope especially to Church 
property, to which we shall havo occasion to return, lays down 
dogmatically the principle that lay property belongs to indi- 
viduals who have full power of disposing of it, and that there- 


* Ct. rol. ii. pp. 1J It. uil Stnpap. 
' Onchichts dea r-iteiKhon Rocbts ira 
Slittolaltor,' chap. xtvui. 3. 

* Odofndus. * Comm, on Upnt , 1 fed. 
i. T.j 1 rno» Constitution u. ]i 

**D»it dominus Nsitinus quod im- 
poratoo non solum eot dominus 
ootutn quo sunt Ltuforu : tmmo ost 
dominus propnotatis omnium rorum 
omgulonun liominum .... 
bouo ort dieondum quod imporatoo 
ost dominus prepnotati* o mni u m rrr- 


™ quo »unt imporu. et lorum ungu- 
lorum hommum **t dommui non 
quoad pTopoeUtom i »od quoad pro- 
toot ionom.*‘ 

Andrus of Isenuo. ‘IViognna.* fol 
4 1 “ Sod etiam pnntopo non potest 
statuoro. quod dobot illo oofvam rpo, 
quin ro rora mo invito moo moa eulp* 
mo pnvaro non potoat. . . . Alios 
roinonlerom in orrofTm Msrtiru qui 
dicit omnia ew pnncipis quoad pro- 
pnotatom.*' 
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fore ©either the Pope nor the prince baa dominmm vel 
di spoil «ationem in such things * It is even more significant 
that Alfon*o X in the Siete Fartidn*, after setting out in 
the highest terms the dignity and authority of the emperor 
adds that when tho Romms pave him this authority, tber 
did not intend to make him tho lord of men a property in 
such a sen'e that he conld dispo'e of it at his capricious will * 

It is evident that there had been some uncertainty among 
tho Civilians about this matter, and it is possible that wo 
have here one source of later theories about the authority 
of the absolute monarch in taxation It is however, also 
clear that in the later thirteenth century even tho«e who were 
acquainted with the Roman law were controlled by the general 
conception of tl e legal limitations upon the rights of the lord, 
which wore an essential characteristic of the feudal system 
The propertv of the vassal was liable to certain demands 
on the part of the lord In addition to other obligations of 
«croce he was bound to render monetary help in certam ca «cs, 
and these were pretty much the same everywhere in We«tcrn 
Europe, but beyond the«c he was not normally bound This 
is the significance of the danse of Magna Carta which lavs 
down the rule that no scutage or aid should be levied in 
the kingdom except in the three cases, of the redemption 
of the long from captivity, the knighting of the king a eldest 
son, and tho marriage of his eldest daughter, except by the 
common council of the kingdom This is not a mere incident 
of a factious conflict, but the enunciation as a rule of the 
national constitution of England of that which was the 
common pnndple of medieval societv * 

l J 0 ba of Fans Tractatos do !«l«- cemunal do tod;*. eon todo <*o non 
l»ls KP» tt p»p*h. to. “Et idao fue ta antandumanto do! fnr trfot 
ooc pnneaps ck Tap* l»t»l do mi nion da Us costs da cads uno, da euvn 
»tl dispsnssl o»m m tajbus." qne Us podiass to max l ru rolonud, 

* Si*t* FartiJa*. u. 1 * "Ca srnon tan adamants por da U, 

majoar Jot Romanos, quo anti^ua ratonss quo dww son djehas." 
manta ganaron eon sn podar «1 saicno * Magna Carta, an “'.ollon 
dal mondo ficiasan amparador at ctor sautagium tfl a iraitmm pocatnr in 
gasan todo al podar at *1 safiono quo ragno nostro, tuu par commtnw con 
haUea sobra Us gantaa para mantaaar ebam tagni nostn, tun ad corp us 
at defend ar drrackamaote al pro noatrmn radimaodom at pnmo gamtUM 
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It may, however, be said or thought that the limitation of 
the authority and rights of the prince was little more than 
a theory, and had little relation to the actual facts of medieval 
life. It cannot, indeed, be doubted that mediaeval society 
was often disorderly, and that it might at times appear almost 
anarchical. And it is not very difficult to sec the cause of 
this. The administrative machinery of society in the Middle 
Ages was still very imperfect ; it was only slowly that it was 
taking shape. It may perhaps be said that it was the failure 
of the Empire to develop this that was a cause as well 
as symptom of its gradual dissolution, m contrast with 
its successful development in countries like England and 
France. It is not, however, within the scope of this work 
to deal except incidentally with this matter. 

It must not, however, be supposed that there was no pro- 
vision in the political systems of the Middle Ages (or the 
enforcement o! the law, and even of what we may call the 
constitutional laws, the laws wluch restrained and limited the 
rights of the pnnee. 

We have dealt with this matter in Borne detail in a former 
volume, and have pointed out that the feudal systems not 
only recognised the mutual and limited character of the obli- 
gations and rights of lord and vassal, but also provided in 
the feudal court an authority whose function it was to deter- 
mine questions with regard to difficulties which might arise 
between lord and vassal. And we have pointed out that 
even Bracton says that, while the ordinary processes of law 
could not be used against the king of England, it might be 
maintained that failing any other remedy the “ universitas 
regm,” and the “ baronagitun ” could deal with the mattcT 
in the king’s court . 1 We cannot here recapitulate our previous 


Churn nostrum nnlitem faciendum, et 
ad fibam no* tram pnruo genitam eeroel 

mantandatn, et *d face non fiat nisi 

Of. for a full discussion of this and 

other citations from ‘Stagna Cart*/ Pro 

fsssor M Kechme’s admirable work 


1 Cf. vol ui. part i. chap 4. We 
should wish again W refer to the 

treatment of “ Proceedings against the 

King,” by Professor Lud"i8 Ehrlich, 
in * Oxford Studies m Social ond Legal 

Hiatory,’ ed Sir Paul Vmogradoff. 

vol. vi. 
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treatment of tin.* subject, but we nny notice one or two illus- 
trations of tbe same principles in writers with whom we dwl 
not deil in our errlier solume, and then consider some vtry 
interesting constitutiomi methods which are related to it. 

Vincent of Ecaurais cites from .a wnter whom he e ills 
“Frater Gubelmus ” the statement that if a v»s$i! Las 
“guem” npam*t the count, he is to base recourse to the 
authority of the kin?, and if the count has a complaint ag-unst 
the kmg, and the km? will not do him right (give him law) 
by means of bis cqutls m tLe Court, it is lawful for him to 
defend his nght by ami*, but he inaj not do this merely by 
his own authority * 

Andrew of I«erma, in bis Comment iry on the constitu- 
tions of the kingdom of Naples, emphaticallv asserts tl e 
general principle that there is a proper authority to decide 
cases which might an«e between the lord and Ins va«-al, 
that the lord cannot bo judge in bis own case, and that such 
cases are decided by the uholc body of tl e visuals who are 
peer* * 

It is only when we take account of this fundamental prin- 
ciple of mcdixral constitutional law that we can properly 
understand the real significance of that famous clause of 

' a incrnl ol UftiiTiu, ‘S|Wilun. quui Iniilma dfM n«£ai ffrfm, 
vd u 10. "0 “ 1 Frater Culickutu * at rerum mrt, de quibu* n!fu lie 

. . Cum ergo va»«aHtts tom tia hate-t cr'T.rt jt Qtio pemt Ur*. CopruiiQ harum 
fruerrara contra cooutea. jegu eat culparum datur panbut quamlo domi 
anrtcrUM leqmrenda. Si autrm temta Dus feodi in feudo baronia rl com 
contra legem ft rex Boht n Jus ex hi miUtu auo habet ratsadoa [am, ,J 
bare, per pare* pin* humiuter requi eat ra**aJo» conn miles feudatonoa. . . 
Htus. credo, quod u {us imra arm is 1«U cegnoscent ai culpa eat vrra *t 
defeovlat rum moderawme inculpate deteniunabust Ulem Tasaallum propter 
tutelo non peceat Jtnpinisrt Ucea culpam probatam pnrandura feudo, 
rejsun auetontate propria non potent " et hre deter-unatio d eitur exguar 

The principle laid down here is very di um. lion rrtt dominos judex ta 
close to that ol the Estabhssements causa iua.** 

do Saint Louis.* i 53. and to that el Andreas is eornmentjeg on the 
FhihpetNovmrm.5?. and Jran d lbebn. Flacita pnneipum aea eoostituUones 
SOI. m tire * Assise* of Jerusalem.’ repm Neapohtanj.* ju 19. and u deal 
Q vci. u FP- 35-5*, 63. ing wi J> ease* cf the tub-vassal* and 

* Andrew ol 1-eraia. * Fwegnaa. their lord* who were vassals of the 
lol 9', t : “Bed at dominm dicat king, but the principle is exprr**ed 
russlha cnlpam commissse propter in general terms 
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Magna Carta, in. which it is laid down that no free man 
should be imprisoned or disseized or destroyed, or even attacked 
without the legal judgment of his peers, or the law of the 
land. 1 We are not here concerned with the detailed inter- 
pretation of nil the phrases of the famous passage, or with 
the question how far it may be thought to embody some 
legal principles which are distinctly English. It is enough 
for us to observe that it was not an isolated attempt to estab- 
lish some new principle of the law and the constitution, but 
that it was in its most essential principle nothing but a re- 
statement of the fundamental principle of the feudal and con- 
stitutional system of the Middle Ages ; that whatever authority 
was possessed by the lord or prince, it was limited and con- 
trolled by the law, and that this law had as its guardian a 
properly constituted court, and that this applied to the king 
or emperor as much as to any lesser lord. 

It is, then, from this standpoint that we can consider and 
understand some mediaeval forms of constitutional machinery, 
which at first sight may appear to the student merely eccentric 
or merely theoretical. 

In the third volume we have drawn attention to the very 
interesting but apparently rather paradoxical doctrine of the 
4 Sachsenspiegel,' that there is a judge even over the emperor 
— that is, the Count Palatine ; this is repeated by the 4 Schwa - 
benspiegel.’ 1 We did not m that volume discuss the doctrine 
with any special reference to the German Empire or 
kingdom, but we must now return to it, for we shall find 

* • M»gn» Cart*,’ 39 : *‘ Nullos liber Reiser, undo die Burthgrevu over den 
homo cepistur vtl impnaoneiur, out Moregreren.” 

disseisutur, out utleg&tur, out exule- 1 Schwmbeuspifgel.’ 100: “Der Ku- 
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n most Importint illustration of its practical significance In 
the history of the liter thirteenth ccnturj 
At the Council or Diet of Nuremberg in the year 1274 
Rudolph of IJabsburg ashed the Council to determine who 
was to bo judge if the king of the Romans had n complaint 
to make against any of the princes of tho empiro with regard 
to the Impcml property, or ant injury inflicted upon the 
kingdom or the king Tho princes and barons, who were 
present, formally determined that from ancient times it had 
been held, and still continued to bo held, that tho Count 
Palatine was the judge m »ny ease which the emperor or 
king might bring against any prince of Ins empire 1 Rudolph 
accordingly brought boforo tho Count Palatine tho question 
of various possessions of tho empire, which were detained by 
violence, and especially tho question what was to bo done 
about the King of Bohemia, who had contumaciously neglected 
to ask for enfeoffment Judgment was given that any ono 
neglecting to do this for a year and a day would lose his fief, 
and that the King of Bohemia should bo summoned to appear 
before the Count Palatine to answer to tho complaints 
of Rudolph, and the King of Bohemia was accordingly 
summoned * 

We can find farther and very Interesting illustrations of 
such methods of the limitation of tho royal power In tho law- 
books and history of the Spanish kingdoms 

1 11 Q II, Cmit,' toI iu 71 1 Bit am full tb oranibua pnndpiboi ft 
“In publico connatono tempore tot barombue qui aderant quod ralatimu 
lernpsut «t rrgali* cunt Nurenbero Comet Renl auctoncatem Judicanda 
celebrate, contedentibut pnncipibui to tuper queitaonibut quae Imperttor vel 
hosortbili caterva comitum tt btronura It** movere ru!t pnncipi Impenl, 

maximnquo mult tudino nobibom at obUnuit tt obtintt ex tntiquo *’ 
plebe orum, nun to cortm tereninimo M t would refer our readen to tn 

domino Rudolf o Romtnorum Rege, important monograph by WeiuSeLer 
»d axbibendum uracuiquo jcuticia eom In * AbhtndUngen der KOnigbchen 
plementura (1) Pnrao petut rex ten Ceietltchtft dor tt itsenaehnften Xu 
tenciahter diSlnin, qu * deberet taw Cdttmgen * »ol 33 (1898) in which 
Judex, >■ Romtnorum rex tuper bom* ho etpecitlly diicuttet the reltUon of 
Impentlibut et td 6 scum pertinent but the principle* laid down here to the 
et alu* Injurus regno vet teg\ irrogattt procedure of tho dopoeiUon t>J Add! 
Contra aliqucm pnneipem imperu habet In 1199 
proponere aliquid quettiomt Et dim * Id Id , 72 and 73 
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The ‘ Siete Partidas ’ aBscrts emphatically the general feudal 
principle that in the case of a dispute between the lord and 
Isis vassal about the lief, the case cannot be decided by the 
lord- It then prescribes a method of determination different 
from that of the other law-books. Instead of the reference of 
such disputes to the Court, it provides that the lord and his 
vassal are to choose one or two of the other vassals to whom 
the case shall be referred, and the parties will then bo bound 
to accept this decision. And then it is added that this holds 
of disputes between the king and his vassals just as much as 
it does in the case of other lords. 1 

In the proceedings of the Court or Cortes of Benavente 
of the year 1202, there is the record of a judgment given 
under these conditions upon a question at issue between the 
king and certain knights.* 

In the proceedings of the Cortes of Leon of 1188, we have 
an example of the more normal medieval method for the 
decision of cases between theking and bis subjects. Alfonso IX. 
swears that he would never take measures against the persons 
or property of any one, of whom evil had been reported to 
him, until he had summoned them to his Court, to do right 


1 ‘ Siet© Fartidaa,’ iv 26,11. “ Con- 
tienda acaesciendo entra *1 aenor et *1 
tagallo eobr© el feudo, dectcndo el 
seftor quo liable fee bo el vaaallo por 
quo lo debts perder, et el otro dinette 

quo non em asi et quel quene complir 

do derecho, entente tal plejto corns 

eeto 6 otro gemejant© d£l non deb© 

acer librado por el aefior, ante ai el 

Beftor hobieee otroa vaaalloa que 

tengan feudo d£l. deben el aenor et el 

vaaallo tomar uno 6 dos delloa an 

que as accordaren amoa A doa qu© lo 

oyan et lo Ubren . et deaqu© aai loa 

eacogteren et lea diereu poder de lo 

Itbrar, dab© cada uno delloa haber por 

finne et eatar por lo que elloa judgamn 
. . . Et lo qu© dtxiemog en ©at© tltulo 
da log vaaalloa, enti^udesa tambien 
de loa vaaalloa que tienan feudo d« 

las otroa eenorea eomo da lo* que log 

tientu da log roye*/ 1 


* 1 Coll acton da Corteg do lo* retnoa 
do Leon y da Caattella,' 8 i “ Idftrco 
tgo Adefonaua Dei gratia rex Lcgtonig 

per hoc acnptuin notura facto, vofci* 

me extstente apud Dencventum et 

preaentibu* epiacopta et vaaaallta rnna, 
et multia do qualibet villa regnj met, 

tn plena cuna, tunc audita rations. 

tam partia me©, quant mibtum et 

aliorum, datum eat judicium inter mo 

et ipaoa ah electia judtcibua, ate etiam 

tam fuerat judicature inter anteeesaorea 

meoa et guoa ; quod hereditaa quam 

mill tea tenent de epiacopetu vol aha* 

denguis vcl elua ordirubua in Vita aua 

per capitulum, dum ilia tenuannt 

debet haber© ilium forum et conmictn- 
dmem quam habant all* hereditatea 
propno ipaorum mihtum.'* 
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according to the judgment of the Court Another thti'c of 
the proceeding of the si mo Cortes affirms the principle tbit 
not even the Ling himself is to use nny form of violence og-unst 
n man or his property except bj process of law 1 

This is expressed m still broader terms in the proceedings 
of the Corter of \alladohd in 1299 No one is to bo killed or 
depmed of his propertj till his case h i« been heard and 
decided by fuero ind law, those who have boon imprisoned 
ire to be properly judged ind the Alcaldes and other officers 
are strictly forbidden to act against this rule * Thcso phrases 
tyre almost wnwa&ly lake those of tho famous olao'o of Lfagoa 
Carta 

We can find illustrations of the same principles and methods 
in the records of the other Spini«h St ites There are soacral 
examples of the judgments pa on bj the Cum m cases 
between Paymond, Count of Barcelona, and his aas«als,* and 

• Id-, 7 * “ Jiuati cl an quod qurlo* nu b ene* non lo* aean tornado* 

nunq mm propter cicularo itulu <1 ctan mn enganado* nu quo aean puerloa 

<1* *1 quo vcl malum quod d catur lo en rrecabado o quo 1<» C*„imos luego 

illo fareren malum vcl damnum vcl ltrar rn manor* qu* non duren muebo 

in persona vcl in rebu* »u • done* cn las pns one* e quclrc den dclo *ugo 

t oeern cum per Utter** me**, ut teniat to quo ovieren matter par* *u prone* 

a I run am nvura faoero di rectum imento raicntre quo Mtuderrn cnla 

cecundum quc»l curia roc* mandavenl pnuon Ft defctidrrooa quo alcalMc* 
ct u probatum non fuent ill* qui tun menno* run otro n nguno non lean 

m"Xt!am (celt pat atur penan iupr* oaado* do jt contra veto e u alguno 

detam et aol at insuper expert*** o alguno* quiaieren paenr contra eJo 

qua* lent meirlatus in eundo ct re man dam o* a lo* rotur o* que gelo non 

deundo con* entan 

• Statui Insuper quod ego neo Cf id "6 5. “ Otroei roe p dirrrn 

alius do regno raeo deetruat domum mercet quo maraUie facer la just m en 

vcl Invad&t vcl inc dat x nee* vcl aquelo* quo la roerejen comumalmente 

arbore* altenu* acd qui rancurazP con fuero e con derecho e lo* orors 

d» aliquo habuent conquer* tur mib* quo non acan preto* c n rouertoa, c n 

\«1 domino tern* aut just t ■ qui rl tornado !o quo aa am aeer o do* por 

parte roea vcl cp ncopi vel dom nl dcrceho e por fuero do aquel tugir do 

terra conatituti fuennt acacicrc o quo eea guardado me or 

• Id 25 1 1 Piemieranucnte tone quo ao guardo fast* aqui A or to uo* 
mo* por b en quo ao faga just ciA digo quelo tengo por b en e quelo 
eguilmicntre o On tod os, o qua n ngunO faro as daquo adcUnte 

non aos rouerto tun despeehodo sn> * Collocion do documentoe i oditoa 
Kt ojito « litxiifi pot t wen « pot dal irVto do V* corona do 

derceho o lo* quo flueren presos qu* Arragon vol it Ijj 118, ]4 
fata quo scan 1 bradoa coroo d cho ee. 
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we have an account of the settlement of a dispute between 
Janies, King of Aragon, and his seneschal in 12C3 ; the king 
and his seneschal submitted their caso to the decision of four 
arbitrators, and promised to accept their judgment. 1 

When we take account of these obvious parallels between 
the general principles and methods of the political organisa- 
tion of the Spanish States with thoso of Northern Europe, 
we find ourselves m a position to recognise the nature of that 
judicial officer, the “ Justicia ” of Aragon. At first sight his 
position may seem to us strange; that there should be an 
official whose jurisdiction extended even over questions at 
issue between the king and his nobles may seem paradoxical 
and anomalous. An interesting attempt has indeed been 
made to suggest that the office was in its nature of Moorish 
or Saracen origin, and it is veiy possible that 6ome influence 
of this kind may be traced in its development in Aragon.* 
We would, however, urge that the difficulty in understanding 
the character of the functions of the Justicia really rests upon 
the failure to observe such an important parallel to the office 
as the position of the Count Palatino in Germany, and the 
general principle that the feudal Court was normally supreme 
in all questions between the king and his vassals. 


We have, then, endeavoured in this chapter to set out briefly 
and with special reference to the thirteenth century the 
principle that the authority of the mediaeval ruler was a 
strictly limited authority, that the conception of an absolute 
or arbitrary monarchy was wholly alien to the mode of think- 
ing of that age, and that the legal or constitutional forms of 
mediteval political societies embodied this constitutional con- 


1 id. vol. vi pp. 169-161 “Move- 
nut umversi quod cum contentio 
fuiaaet, inter llluatfero dominum Jaco 
bum. Dei gratia Regem Aragonenaem, 
etc., et nobilem Retrain de Monti. 

regia. . . Et super hoc dictua dominm 

rex et dictua Petrus de Montichateno 

mieerant predictam causara in posse 
domain ennui Petn de Arenoso, et 


Thomeuei de Ssncto Clemente, et 
Gulielnu de Scale, et Am&ldi de 
Boacbio, quod quid quid ipsi arbitn 
cognoscereot quod dommua rex de 
beret facere in predicto facto major- 

domio. quod dictua dommua rex et 

dictua Reims de Monte Cateno etarent 

* Cf Julian Ribera, * Ongenea del 
Justicia de Aragon 1 Saragossa, 1897) 
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ciption — that is, that this was not merely a theory or ideal of 
government, but that the mediaeval law provided in \anojs 
ways for its enforcement The imperfection or midequacv of 
the machinery must not blind us to the recognition of the 
principle or of its practical importance 1 

1 W* thould like to draw the attention tion of the Superior and even of the 
of itudrnt* of rood wv»l pol t col pno King to the Judgment of the Court 

ciptee to ft very interreting and euggee c»n bo traced back at leaal to Carolin 

tire atudy by M Franfoie S~ Genibol gian (Inn and H thu* much elder 
(in the ItfUngce d llutou-o ofTert* a than the developed feudal eyitent 
Henri tVrnoo } which Kaa only ju«t If Gamhof'i contention (a one of 
come into our hand* by tb* courtevy great interval and importance and 
of the author 1! Oanahof baa col we venture to bop* that he will 

letted a Urge amount of evidence ooat ana hi* moat valuable itudy of 

wluch goet to itow that tha aubordioa the queatioo. 
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CHAPTER VIII. 

METHODS AND EXPERIMENTS IN THE CONTROL 
OF THE RULER. 

We have endeavoured in the previous chapters to mate it 
dear not only that the authority of the ruler, in medieval 
theory was a strictly limited authority, hut that there was an 
appropriate legal machinery to enforce these limitations. 

We must, however, in order to appreciate the significance 
of these principles, go somewhat further, and observe that 
not only the theorists but the Jurists recognised the pro- 
priety of what to the modem mind might seem extra-con- 
stitutional methods, by which in the last resort the ruler, 
if he were to refuse to submit to legal authority, might pro- 
perly be coerced and even deposed We must bear m mind 
that many actions which to us may seem extra-constitutional, 
would have been considered in the Middle Ages proper and 
legitimate methods, which were well within the principles 
of the political order. 

We must consider, first, the meaning of the principle that 
in certain circumstances the subject had the right to renounce 
his allegiance and even to resist the prince by force. W T e 
must be careful lest we should misunderstand this, and look 
at it from the standpoint of modem conditions and ideas ; 
to us, no doubt, the refusal to obey the authority of the State 
appears as, normally, little better than anarchism ; to the 
medieval mind it had not necessarily any such character. 

The refusal to obey, the withdrawal of allegiance, might 
be to them nothing more than the legal maintenance of a 
legal right against an arbitrary and illegal action or demand. 
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Tlio pnnce, no doubt, had bU legal rights, hut so also bad tl e 
subjects; to them the pnnee wns not normally a sovereign 
power behind and beyond the law, for he could only act 
withm the law 

Tins is the meaning of what might at first sight seem tho 
extravagant and eccentric constitutional methods which aro 
6et out in the Assizes of Jcru«»lem,’ both by Jean d'lbchn 
and Philip of Novara They both maintain that, If the king 
were to refure to allow any one of his vassals to bring o claim 
against him m the feudal Court, or were to refuse to carry 
out the decision of the Court, or if he were to seize and im- 
prison his vassal without the judgment of the Court, then 
the vassals were to declaro to the lord tint tiny were bound 
by their obligations to each other and by their duty to main- 
tain the honour of the Court, and that therefore they would 
renounco all service to him until he had submitted the matter 
in dispute to the judgment of the Court, and had earned out 
its decisions 1 

This is the constitutional meaning of tho agreement which 
Matthew Pans represents the English barons as making at 
St Edmund's in 1214 Tho barons had received from Arch- 
bishop Stephen Langton a charter of Henry I , and they 
agreed that if King John refused to grant them the laws 
and bberties contained in this charter, they would withdraw 
their allegiance, and would make war upon him until he 
should confirm, by a charter under his own seal, what they 
demanded 1 The barons were acting within the general 
principles of the feudal law m threatening to withdraw their 
allegiance, but it may bo doubted whether they were not 
going beyond, at least, the letter of it, in threatening to 

1 Philip of Novara 31. 52, Jean Londomanun afceperant . . . Itaqce 
dUehn. 201. 211 Cf voL hi pp. conveneruM ad reeleaiani gancti End 
6# 59 roundj, et inopientibua rnajoribu* 

* Matthew Fan*, ‘Chomc* Major*,' jurarrrunt guptf majua a) tare, quod 

vol w p 383 “ Stax cum dm annul u trz Jegrm et libertatea jam dicta* 

*1- ee-wJuii «r*ctare. cre»pa*yiJ- *iwv- -mn/swlmt. -iiffiugwaN, vpu- t. -*vmrai 
duct* eat in medium carta quadam tam dm move rep t «t ab ejua fidehtate 
regi* Hennci primt, quam idem ae aubtraherent, donee eis per eartam 
haronee a Stephana Cantuamui Archie- aigillo tuo mom tarn confirroaret omnia 
piscopo nt predict iun e*t, in urbe qua) pete bunt " 

VOL V. H 
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make war upon the king. Jean d’lbelin, in the ‘ Assizes of 
Jerusalem,' while, as we have said, clearly maintaining that, 
if the king would not accept the decision of the Court, the 
vassals were to withdraw their allegiance, is also clear in 
saying that they could not bear arms or use force against 
him personally. 1 The nght of a vassal, to whom the king 
refuses to do justice in the Court, to make war upon the 
king, and to require his own vaBsals to follow him, was, 
however, recognised by that compilation of the later part 
of the thirteenth century which wo know as the ‘Etab- 
lissement s do St Louis.’ * 

We may compare the somewhat intricate provisions of the 
‘Siete Partidas.’ If the king refuses any of liis “Ricos 
Hombres " the judgment of the Court, he must give him 
thirty days within which he may leave the kingdom accom- 
panied by his Bub-vassals, and he can then make war upon 
the king until he has succeeded in getting possession of the 
equivalent of that which the king took from him.* 

In other Spanish documents of the thirteenth century we 
find the admission or assertion of a more general nght of 
resistance to any attempt to violate the “fucros” and usages. 
In a privilege granted in 1282 by Sancho, who was in revolt 
against his father, Alfonso, to the “Concejo de Briones,” we 
find him approving resistance not only to the king, but to 
himself, and all others who 6hould refuse to respect the 
“ fuero9 ” and customs. 4 

There is, however, a greater constitutional significance in 
the formation and purpose of the “ hennandades ” or leagues 


1 Jean d'lbelin, 201 : “ Sire, voz 

fenona chose a force Et puiaquo vo* 

noz defendis a force a delivrer nostro 

per qui eat pna n erapneonn*9 sane 

eegart ne Bans conoisance de court, 

noz voz go] ooa toz ensemble et chaeun 
par sei dou aemae que no* vo* 
devona tant que vo* oi6b nostro per 
tel delivrer ou fait delis ror, ou dite 

reison pot quei vo* ne le devfa 


fane, e tel que court l'esgarde ou 

Cf vol in p. 58 

* Cf. vol. in p. 83. 

* ' Biete Parti Jaa,’ iv 25, 10 13. 

4 1 Documentor de la Epoco de Don 

Alfonao e el Sahio ' (in * Memorial 

histenco EepaiiOl.' Royal Academy of 
History of Madrid, vol n. 109). 
“Mando'os que voa emparedos < voa 

defendades tambieo del Key cotno 

de mi.” 
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between various cihe- and others We hive an excellent 
illustration of the nature and pun*'*? of the«e le-ipuei in the 
documents conceminp the formation in 12e2 of a * her- 
mandad” between the towns of Cordova, Jihcn, Baeza, 
Ubcda, Andujar, Atjona, and Sant E-teban, together with 
Gonzalo Ibaflez, Sancho Sanchez, and Pancho Perez They 
unite and form a * hermandid anions tbem«elves to pro 
tect their foeros ” prmlepes and fnmrhi'ci, and they aprec 
that if any lord cither in the present or the future should 
attack them, they were bound to come to each others 
assistance 1 

Wc have said enouph, we think, to make it clear that the 
feudal law of the Middle Apes not only recopni«ed that the 
ruler or prince was subject to the law, and that there was a 
proper Court to decide what was law, and to judpe in ea*es 
of dispute between the prince and his vassal*, but al o that 
it recopni'ed clearly that there was a lepal method of enforcing 
the authority and judpraent of the Court — that i«, by the 
withdrawal of allegiance, and al«o that, at Iea«t in some ca«e«, 
direct rc-Ktance to the arbitrary and illepal action of the 
ruler wa« it'clf lepal 

* II, toI u, SOS “Srpsn q'^ln qw 1 innsot fn el (mo pa del re D 
ffU nrU -vwtcb, tomo nc* la* ton fnuodo, q-x no* tl dio, qvt m 
wjx d« Conform, do Jahra. da Biu Faradm 4 qx no* tLo t no* #tcfp> 
dm Cltdi. de Indo.ir, d« Arjon*, 4 tl f* Doo Alfonso, 4 dm olsrp ont-lro 
do S*nt £»«!*», 4 jd CouiId Ibafiez Se£oe tl Inftnfe Don Siocbo . 4 n 
do AnjuiW, 4 ro Sancfco Sancbex Ejo aJgvoo tr&or da lot qae oon, 4 d- lo» 
do P Smtho JUmti d« lodmi, 4 q» arras. 4 elm qtilrequ-r rrnttrtn 
jo Sanebo Fere* do Iodmr. todo* * rer cor.tr* r»to pot ncopxr 6 qt»fcrmntmr 
mo do Dio» 4 de. mtjy no bio Set or noestroa fjcrC*. 4 corttrot pnnl“-oe. 
Infarito D Studio, majo bored err, 4 Dintru frenqueuf. 4 caretru Lvtr 
del on noble 4 mllo try D Alfonso. t*i«, 4 lot butno* cm, 4 lu ti^uu 
ctorgamot no* perr rmomUoa del Inf into coetumbrea tn todj* 6 *n eUo* <jcm 
P gaoehe. t« metemoa no* eo m not pamco* lodo* mm»opAr»Eo. 4 4 
re. o-io eon lu v flu 4 eon lot emitieCos defendello, 4 eon qomlqi^t de not qo<* 
4 con qaiato qw aremoa 4 aiieino* . detto fiDcc»t»a faetendolo rater lot 
4 a pro, 4 a hoar* do nos. tod or face- trrot ■ Ul otnx. quo loa que lo »c£>ren 
mot 1*1 pie o a Ul poet or* quo 4 non quiseren retar arodiLos 4 
rtaoos taoi, 4 f*c*rao» hens*nd»d aqneLos. 4 qoo ficieren el loerto deetu 
entro not qoe gnardemos noestros room* tobrtdiobu quo rran trajJccro 
loeros 4 ncertros pnvC-poa, e nuertr&s eotno quien mtt* aefior. 6 true ra-tieRo . 
fraaqoeiu, 4 tod»» Ui libertiid— 4 lot 4 qoe tem ooetraJo eada a to en I* 

lorat* uses. 4 lu boenu eottamb-rs junta.*' 
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The refusal of obedience was then the first aspect of what 
we may call the legitimate method of enforcing the limita- 
tion of the authority of the ruler. It is necessary to distinguish 
this, from the principle that in the last resort the prince 
who refused to obey the law might be deposed. To the 
modem mind the renunciation of obedience or the with- 
drawal of allegiance may seem indistinguishable from de- 
position, but it was not so in the Middle Ages. 

Having then observed this, we must turn to the question 
of the deposition of tho ruler. We are not here concerned 
with the mere fact of deposition, or with the justice or ex- 
pediency of particular cases of deposition, but with the question 
how far this was thought of as being in principle legal and 
constitutional. We must begin by dismissing from onr minds 
such a conception as that of the modem constitutional doctrino 
of England, that the king can do no wrong. Those who 
have any acquaintance with the English history do not need 
to be reminded that this doctrine, which might seem to re- 
present a theory of absolutism, actually represents the method 
by which the arbitrary power of the monarch has been 
destroyed. In the Middle Ages this doctrine, however, had 
no place * the king, like any other person in the community, 
was responsible for his own actions. 

We have in a previous volume dealt with the deposition 
of the Emperor Henry IV. and the theory of that deposition 
as expressed by various persons, and especially by Manegold 
of Lautenbach ; we have also discussed the theory of John of 
Salisbury that the unjust and tyrannical ruler has lost all 
right to authority, and may properly be attacked and even 
slain . 1 We are now concerned with the question how far 
this principle continued to be held in the thirteenth century. 

We may begin by observing some words of a wnter who 
held what we have seen to be an unusual and even abnormal 
view of the nature of the regal authority — that is, Egidius 
Colonna. As we have seen, he maintained that the best form 
of political authority was that of a monarchy which was 
itself the source of law, and was above law . 2 It was the same 

' Cf. vol. ill part II ih»p» 5 and 0. * Cf p. <4 
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radios Colonna, however, who, ns we hire Feen, in his tnct 
on the resignation of the Papal throne by Celcstine ^ , nmn 
timed tint is the Authority of the ruler must be established 
by the consent of men, fo nlso by the Fame con«(nt he might 
resign or even be deposed 1 With this we should compare 
the very careful discussion bv St Thomas Aquinas of the 
circumstances tinder which and the methods by wl ich the 
tyrannical ruler should be deposed, with which wo have 
nlreadv dealt * 

We may now turn to the legal works and the records of 
constitutional proceeding', and we nuj begin by observing 
some words of tbe Such«onsi lcgcl No man may 
proceed against the kings life until ho ha* been bv proper 
sentence deprived of his kingdom * Tin 1 ' is repeated in 
the compilation whieh wo know is the Sehwabenspiegel,’ 
bnt it adds that no one eon declare judgment on the 
king s life or honour, except U e pnnees * It is clear 
that both thc«p works n«'ume in principle that there 
is a legal process by which the king can be deposed At 
first fight we might very well suppo«o that the e were little 
more than the phrases ol a theoretical system of law, but 
it is noticeable that even the prat Frederick II u«ed, if onlv 
incidentals and under circumstances which might well make 
such a statement diplomatically conunicnt, words which 
have the same implication In the Encvclical letter which 
he addressed to St Louis of France and to the * Magnates 
Anglia*,” as well as to the pnnees of the empire, he protested 


1 Epdjua Colo nr.* Do I.enuntia 
tiono P»pi tn. 1 Sod qti&mwa 
no requint natura nopot i quod acientes 
mebus pencula prwvtJer* a] is pr*fi 
aantnr ut rob oonim gubernacula 
multitude servotur oporto t t&men 
quod boo complfstur per consensura 
hom num Et sieut per awnsum 
hominum perficitur et completur ut 
qvus sins prxficiatur *10 per eonsenaum 
bom num contrano modo factum fieri 
potest, quod prefectus redat. \ei quod 
et am deporatux " 


* Cf p B# 

* S«eh*en*p epel ■ fu SI 4 “AI«o 
no mseli demo Kflr nemsn an *m 
W epieken, in* ne ,1 jn n ko Tore 
mit ordelen WfH 

* Schwabenjpiep*! lot "Den Ko 
n qo mac meiran an den bp pea- 
| reeben im werda dai ncho * rerteflet 
rait der FOnrten urteile Cber dea 
Kflcigea bp ond CU< r no ero cue 
meman urte 1 spreehen wan die Fir 
•ton 
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against liis deposition by Pope Innocent IV. as being the 
action of a “ judex incorapetens,” and urged that the sentence 
and the whole proceedings were null and void, for none of 
the princes of Germany “ a quibus assomptio status et dc- 
pressio nostra dependit,” had confirmed them by their presence 
and counsel. 1 

In the proceedings related to the deposition of Adolf of 
Germany in 1298, we find that the princes concerned assumed 
that they were acting by due process of law, and it is worth 
while to observe the procedure in a little detail. The Arch- 
bishop of llaintz called a Council to consider the troubled 
condition of Germany, and to this he summoned both the 
princes who had the right of election, and Adolf himself. 
The important princes present were the Archbishop himself, 
who was said to be acting also for the King of Bohemia; 
the Duke of Saxony, holding also the proxy of the Count 
Palatine; and the Margrave of Brandenburg. They enum- 
erated various charges against him, the violation of Churches 
and ecclesiastics, the toleration of violence against women, 
the interference with ecclesiastical liberties, especially by 
demanding gifts before he would grant the “ Kegalia ” to 
the bishops, and various acts of aggression upon the rights of 
the German pnnees, counts, baTons, Ac. They found Adolf 
guilty of these crimes, and declared that he had proved him- 
self to be incompetent and useless for bo great an authority, 
and therefore, after careful deliberation and by the common 
council and will of all the electoral princes, the bishops, dukes, 
counts, barons, and wise men present, the electoral princes 
declared Adolf deposed, and also absolved all men from 
their oath of allegiance to him.* 


1 M. G H-. ‘ Const,- TOl u. 262, 8 
" Advertat igitoir prudeoti* too, Bi 
predict* eententia noil* ipso jure, 
milieu ipso jure processus. . . , debeat 
observan, quara nulls noatronnn Ger- 

et*ta» et depreseio nostra dependet, 

preseutia vcl conedio finnaverunt ” 

1 1I. G. 11 . * Constitutiones.' vol. in. 
689, 7 ‘Igitur super premiasis cum 


pnnnpibua elec 
latis, duel bus. c 
sapientibu*. ore 
tibus, deliberati 

de com mum 


t«nbu« cpisc 
:omitibu'. ba 
uubus i bidet 

consibo et 


a dibgenti, 
voiuntat* 
10 fllorum. 


quorum intererat, predictum dominuro 

Adoiphum qui se regno reddidit tam 

indignuro, quique propter hubs iniqui 

tates et causas preecnptas * Deo ne 
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In the promtilgrtion of the deposition of Adolf, and the 
election of Albert Duke of Austria, issued by the Duke of 
Saxony, stress is espeudh laid upon the responsibility of 
the electoral pnnees for tho peico and wellbeing of the 
empire, and upon tho incompetence of Adolf And the 
Duko of Saxony proclaims that they had therefore, after 
careful deliberation and following tbe due process of law, 
deprived him of the kingdom 1 

We are not hctc concerned to discuss the real political 
causes of this action, or the question hon far the action of 
the princes was reasonable ind in the circumstances justifiable , 
we are concerned only with the fact that they represent 
thcm«el\ ea as exercising tlicir constitution il power in accor- 
dance with constitution il law We would suggest that this 
affords an illustration of the suggestion of St Thomas Aquinas 
that there should be some method and form of public action 
by which the prince who prosed incompetent or tyrannical 
should be dcpo'id * 

It is in truth clear that the authority of tho modi-cval 
pnnee was not onlv limited by the law, but that some at least 
of the political systems of the Middle Ages provided a con- 
stitutional form by which this limitation might be enforced 
even by deposition The right of withdrawal of allegiance 

regnet araplius e«V eiectus pmatum domino Ad olio quire temponim per 
regno cut hactenu* prarfuit, ft domino turbata non pocsit aliquatenua refor 
ontendimu* denunciamus privatum, et man *ed roftl* multipbcarentur in 
mhflominns concordi aententia pre tom*, intotlcrmbibbus et dampnoats 
dictorum pnncipum electorum d c hujuamodi com pula defrctibue ad 
tante, sentennando pnvamus cranes quorum emend* tionem predict um re gem 
qui ci juramento fidetitsti* tenentur competentem non vidimus, ammadver 
astncti, a juramento hujusmodi per tendum Juste duximtu m cundem, 
petuo ahsoli entee firmiter inhibendo del beracione matura et diLpenti aolUci 
ne quisquam da cetera aibi tanquam tudine perhabita, juris etiam online 
regi parent vel inten lat ut decuit observe to, regno Romano 

' Id id vol. 1 1 fi90 “Undo cum cm minus u till ter prefuit ctuusque per 
in bus qua ad eonservaciooem aanctre dements reddidit so indtgnum pn 

l*«s et honorobUem aacn atatum van tee ipmnn et privatum denun 
Iropem expedire videntur noa una ciantca dicunto aententia concordi 
cum ceteris pnncipibus eleetonbus predictorum pnncipum electorum * 
eeso decent circum«pectos, considers to • Cf p Or 
et cogmto, quod regnant® predicto 
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and the right of deposition wero, however, cumbrous and 
inconvenient methods for the restraint of the prince. 

Wo must thereforo now consider very briefly tlio signi- 
ficance of 6omc very important thirteenth-century experiments 
in the establishment of easier and more effective methods 
of control. Wo do not pretend hero to discuss the history 
of tlicso experiments in detail ; that has already been done 
for England with charact eristic restraint and caution in the 
great work of Bishop Stubbs, and recently there has appeared 
an admirably detailed study of some aspects of these ex- 
periments. 1 Wo aro concerned with the political ideas which 
lay behind these experiments ; for they were important not 
only in themselves but for that which they anticipated- 

It is in England that wo find tlio most important examples 
of these experiments, but there are also somo important 
parallels in Spain. 

This is the larger historical significance of the sixty-first 
clause of Magna Carta, the clause in which the king sanctioned 
the appointment by tho barons of a Committee from their 
number, which was to have authority not only to demand 
of tho king and the justiciary tho execution of the provisions 
of tho charter, but to compel this with tho assistance of the 
wholo community (communa totius temo), if necessary by 
force.* No doubt tho situation was exceptional, the good 


1 Cf. Stubb'a ' Conot. lint thnp 
14, and Mr Jacob in ‘Oxford Sludica 
id Social nod Legal IJiatory.’ ed. 

1 Magna Carta. 61 ■ " Cum outem 
pro Deo et ad emend vcionom regm 
Doxtn, et ad mrliua aopiendam dia 

cordiam inter no* ct baronoe noatroa 

atabihtate in perpetuum gaudore. faci 

auboenptam ; videlicet, quod baronoa 
eligant viginti quinque baronoa do 
regno quo* voluennt, qui debeant pro 

totia vinbus auia obsorvare, tenere et 

facers observer), paeem et libertate* 

qooa eia eonceeeimua, et hoe preeeotl 


carta no-Ira coofirmavimus, Ita arilieet 
quod at noa. vel Juatitianua boater, 
vel ballivt noatH, vel aliquia de miniatna 
boatna, la eliquo ergo aliquem deli- 
quenmua, vel aliquem articulorum 
pacta aut eecuntatia tranagreasi fuen- 

quatoor barombua de predict]* viginti 

qtunque barombua, ith quntuor baronoa 

arced ant ad noa vel ad justicmnura 

nostrum, ai fuenmua extra regoum, 

preponentea nobia exccasum : potent 
ut exeessum ilium atno dilxnono facia- 
tnua emendari. Et at noa exc-raium 

extra regnum, jueticixnua neater non 

emendavent infra teropua quadraginta 
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faith of Jolm was more than doubtful, and it would be iin- 
rev'onab’c to suppose tint the barons thought tint they 
were creating a permanent constitutional system And jit 
it is in thcic proai«ions that we have the germ of the public 
control of what we should in modem times call the administra- 
tive action of the Crown 

If this arrangement stood alone, it would no doubt ln\c 
little signilicancc, but when we ob'erre that the methods 
which were here proposed were earned much further m the 
demands of the barons of 1214 and 125S tins clause of 
Magna Carta receives a new import nee 

We onlv know the demands of the barons in 1211 through 
Matthew Pans and we most therefore treat tl « subject with 
caution, bat it would appear from Ins namtivc that the 
barons complained that tho provi«ions of the great Charter 
were not being earned out, and they therefore demanded 
the appointment of a jn«ticiar and tuancellor 1 Matthew 
Pans nl'o gives an account of a scheme of reform which 
seems to belong to tho same time nndcr which a new charter 
was to be drawn np, and its execution entrusted to four 
coan'ellors eho en bv the common eon'ent * 

tnonrtratum liimi nobis vcl jarticiano nita, et mil * qu* totxMi conrrwa 
nostro kj rttrn regnum fummaa, pro furrant dom no r«“g, ad null an, pro- 
dicti quatuor Uwnn nfmnt ctuua fectum rrpt rrl r-gni dfirnfrint rt 
illaro ad rrwduoa do ffiu ngmli quinqua per defectum raocrllani brrrm contra 
baronibn, et CIi ngmti qu-nque justitiam planes fuermnt conenwa pet, 
Imran r, com common* totius lerr* turn fuit tit lonind a quod clegcrant, 
distrmgont «t graTabunt no* modii jott Manus cl canecIUnu, ferent per 
omnijia q u(ra» poterunt, sc "licet per quo* (lotus regru solid, ret tir ot solc- 
eopoonem cmrtrorum terrarum po* t«t ” 

se-sionuni »t alu, tnodu qo bus pote- * Id iJ., p. 266 Do common, 
runt, donee luont emend, turn worm iMrnsu quatuor eL,-antor potentc »t 
dam arbitnam eerum ulni persons nobde* do diserct onbu, loti a, rep, 
nostra et irpae nostr* ct Lberorum qtu pint do concha domuu rega ct 
noetronim ct cun, faent emeodatarn larati qaod negotia dommi regu ct 
lntendent nobt* ucut pnus (t«i nut." regm Edeliter traetabant et eino 

1 Matthew Pam. Chronica Majora accept one personarum omnibus ,uH, 
Tol IT p 36* “ Et quia carta liber tiam cahibebtmt. Hi nequcntur dots 

latum qua, dominos rrx obm eooecs ram reg-m et si non omen, semper 

ocrat et pro eujtu observations archie- lao corum ad irnana pr^orntei tint 

pueopra Cantuan-nn, iCdmundtw jara ut and ant quenmomaa Mogul orum. 
rerat. fido juraerat ct certunme pro ct pat cn tibuj uumum ertenter poosmt 
rego promiserat nondtrn, ent 1 1 obscr so brer re Et c iunl bbcrtatuni 
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It is in the Provisions of Oxford of 1258 that we find these 
tentative schemes assuming a definite and precise form. 
Much in the details of these are difficult to make out, and ire 
should refer to Bishop Stubbs for a complete account, 1 but 
the general principles are clear. 

A council of twenty-four was' to be appointed, half by 
the king, half by the barons ; the king’s representatives 
were to select two of the barons’ representatives, and the 
barons’ representatives two of the king’s, and these four 
were to elect fifteen who were to be confirmed by the whole 
twenty-four, and to form the perpetual council of the king. 
They were to have authority to advise the king on all matters 
concerning the government of the kingdom, and to amend 
and put in order all things which required this ; and they 
were to have authority over the “haute justice ” (the Justiciar) 
and over all other people.* It was also of great significance 
that the justiciar, the treasurer, and the chancellor were to 
bo appointed only for a year at a time, and were to give 
account at the end of the year a ; and that the justiciar was 
to swear that he would act according to the provisions to be 
made by the twenty-four and the council of the king, and 


consorvatore*. Et sieut da omnium 
easensu ehguutur, MO km cammum 
BFWnau non potent aliquis eorum 

I\e owe both these references to 
Stubb’i ' Const Hiat chap 14 
* Stubb's ' Const. Hut chap 14 
» Provisions of Ozford, ‘ Annates do 
Burton ’ {Rolls Senes), p. 452 ■. " Dee 
Parlfmenz quanx semint tenus per an 
et coraent 

Quinze semint corner par ces 

quatro, eeo ost a saver per la Cunt 

le Marechale, le Cunt de Warewik, 
Hugo le Bigot, et John Mansel, k» 

sunt ealuz par les 24, pur nomer lea 

devent dit quinze, lee queue eerunt 
do consed lo fen E semint cunfermez 

par tes event dit 24 ou par la greinoro 

partio de els E everunt poer del rei 
eoneeder en bone fei del governeinent 


rei u at resume pertenent. E pur 
arnonder et ad re seer to tea lea chose* 
ke il vemmt ko (scent a adreseer o 
amend er. E sur la haute justice, et 
sur totes autres genz E *e ll ne 
poent tuz estre, ceo ke la greiouro 
partio fera serra lerm et estable.” 

■ Id , p. 450, * Do la haute justice ‘ : 
“ Donchef ke justice seit mis un u deus, 
e quel poer il avera, o ko il no seit fora 
un an. Ibbi ke al chef del an respomo 
devant le rei o sun cunseil do aun tens 
e devant lui ke serra aprea lui ” 

" Del tresorer e do lo eecheker. 
Autel, del tresorer. Mea ko >1 rondo 
acunte al chef del an.'* 

“Del chanceler. Autel, del chance- 
ler. I ssi ke al chef del an respoine do 

sun tens. E ke il ne enselo hors do 

cura par la sulo volunto del rei ; mes 

le face par lo cunseil ko serra entur 


choses ke al 
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tint the chancellor was to swear tint he wonlil «cil no writ 
except writs of course (brefs de curs) without tho com* 
mandment of the kins and his council who were to he present, 1 
or, as it Is put in tho passage cited before, he was to sea! 
nothing outside of the ordinary course (hors do curs) by the 
sole will of the king but only by the authority of the council, 
who were to be with the king 

It Is no <lonbt true that St horns in 120 1 annulled tho 
Provisions of Oxford, when they were submitted to his 
arbitration by the king and the barons, but his award was 
not accepted, and after the defeat of Henry III at Lewis, 
the system of the Provisions was re cstablidied in the Pari 1 
ment of 12GI, with some modifications Three electors were 
to bo cho«cn, and the king was to give them authority, in 
his place, to appoint a conned of nine members of whom 
three at least were to lie in rotation at the Court Py tl cir 
coun«cl the king was to administer the afTurs of the kingdom, 
and to appoint the justiciar, tho chancellor, the treasurer, 
and the other officials both small and great * 

Wo havo an excellent commentary upon the principles 
which lay behind these proposals m the contemporary ‘Song 
of Lewes ’ This was no doubt written by a parti*an of the 
barons, but it is not the less significant as illustrating tho 


■Id I> <11 s Oo Jura In haute Jot 
tice do Eflgleterre 11 Jure quo ben e 
Vaoromt a lun poer Ira ceo ko apent 
a la Ju»t ceno do dreilure temr, a toto 
gem »1 proo lo re i b del reatimo, folum 
In purveaonco his Ot a fere par lea 
vint et q mitre et par Is cunseil lo 
rey « lea haul hui&ee de la tore ki 
li jnmint en c cates chases a aider e 
a maintemr 

Ceo Jure le chanceler do Engleterre 
Ko fl no enselera nul href fore bref 
do cun son* la cowman dement la ret 
o do sun cunaeil ke sera present no 
■n reefers dan rfj gntne garde fie do 
grant no de eschaetes aanz lo 

aasontemont del grant cunaeil n do 
la greinure partie So ke 3 no eneetern 
ton ko eoit encontre lo ord cement ko 


e fet o terra a fere par lea vint o quatre, 
a par la greinure partie 

» Jlyroer ‘ Fowler* rol I p 41J 
(ed ISIS) i • Ad reformationem regm 
Angli» eligantur et nomincntur tree 
diacreti et fldetea d« regno qui babeant 
auetonUtem et pote«latera a domino 
rego tbgendi ten nominandl Vico 
dommi regia, conailianoa novem . Ires 
ad mmua altcmatim sen viciaaim tem 
per tint in cuna prraentea. Ft dominua 
rex per concilium eorundenj novem 
ord net et ditponat do cuatodia cat 
tromm et omnibus al, a regm negotiia 
iVrfajt efiam dominua rex per con 
adium predictoruro novem Juatiiian im 
eancellanum theaauranum et al oe 
officials roajoies et m noret utbi a quo 
tpoctont ad regimen cun* et regm 
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growth of the conception that it was not enough to have 
good laws, but that some machinery should be created which 
would secure that the king should carry out these laws. The 
whole poem is deserving of careful study ; it is enough for us, 
here, to take note of its most important aspects . 1 As the 
author sees it, the real question at issue was whether the king 
should be free to govern according to his own will, and with 
the advice of such counsellors as he might himself choose, 
or whether he was to rule according to the law, and with 
the counsel of those who represented the community and 
were acquainted with its customs.* 

1 We are glad to have the oppor Non intromittentibua »e de factis 

tumty of expressing our obligations reps 

to the valuable edition of tlie text Angina barombus, vim habeote 

and the comments upon >t by Hr C. L. legis 

Kingaford. Pnncip'a impeno i et quod im- 

* ■ Carmen de bello Lewens: ' peraret 

485. " En radicero tangimus pertur Suomet arbitno aingulos ligaret. 

bacionis .... 

Regm, de quo ecnbimua, et dia- 533 Baronum para igitur jam pro so 
senoioms, loquatur, 

Parcmm, que proehum dictum Et quo xelo ducitur nte proae* 

commisenmt quatur 

Ad diverse studium rjum con* Que pars m pnncipio palam pro- 

verterunt. testatur . 

Rex cum Blue voluit ita liber Quod bonon regio nihil machi- 


Et sic esse debuit, fuitque necesso ..... 

Aut ease desmeret rex pnvatus 647 Regis edversaru sunt hostes fccl 

Regis nisi f secret quidquid sellet , Et ccnsil'sni regi adulantes 

cure Qm verbis fsllacibus pnncipem 

Non esse magnatibus regru, qnoa seducont, 

preferret - ... 
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The regulations of tho Pronaons of Oxford were annulled 
by the “Dictum de Kenilworth ’* after tho defeat and death 
of Simon de Montfort at Evesham, but it is evident that thej 
were not forgotten, for the * Ordinances " of 1311 repeat 
the provision that the gTeat ofTicers of the country were to 
be appointed by the king, with tho counsel and con*ent of 
the baronage 1 

There are some interesting parallels to thc'e rngb*h ex* 
penments to be found in Spam From the proceedings of 
the Cortes of Cufllar m 1297 it would appear that the repre* 


Aut regnum finabter dretitueretur. 
Tone regm magnatibus cure dot»- 


Cl runetu erronbu* terra purg* 


733 Cnde u rex sapiat minus qt,u m 
d« beret 

Quid regno conremst regende T 
bom querei 

Suosensuprepnoqujbusful mtur. 
Quibai dimioucvo lui suppleatur T 
Si solus elegent, feed* fslletur. 

L Uln qui fuent • quo Deecietur 
Igitur commurutas regtu couni 
latur, 

Et quid univ-ersitss srociet, scie- 
Cui Irge« prop no muimt sunt 
J«ec cuncti pro»inci» nc lunl 
Q™ sciant plus reton* regm *oi 


Quo* rehnquunt post e ns hu qui 
sunt pnore*. 

Qui reguntur Up bus magis ipsas 
Quorum sunt in usibus plus pent' 

777 Ex bus potest eoDigi, quod com 

Tsngit qusW rhgi sd utibtstem 
Regui recto do be an*. qui votiut 


Ft prodesse ealeant, tales regis 
C«P* 

Ft ecnfihani ct coodju tores . 

803 Igitur rbgere si rex per so nrscit, 
Qui situ ronsulcre sciant, hi no 

psWKIt 

Quill tunc Cm t oam com. 

momtatia 

E»t ne daat mind dure* dignitatis. 
Regie, ret eptimJ st deed *tri 
Atquo probatusinu qui poauot 
inquin 

84 J Quia nulli bominu/n diceraus licere 
Quicquid suit ret donmun quem 
bb#t habere, 

Qui errantem romgst. bene- 
faeKotcm 

Adiurat. et enpl quaadoqu* 

Fresno prefenrous uwiersati 

Legem quoqtre dictmu* regis 
dignitatem 

Regere, nun credimus esse legem 
Sino qua concludimu* deviare 

871 Dicitur rulgantef ut rex vult. 
lex eadil . 

tentas rult abler, nam lex stat. 

* ‘Statutes of the Realm.* vol i. 
p. m 
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ecntation ol tho cities had, presumably at an earlier Cortes, 
appointed twelve “good men ” to bo with tho Icing, who was 
a minor, and to counsel and servo lnm and tho queen his 
mother, and his uncle, who was his guardian, and tho king 
gnes his consent to tho arrangement. 1 

On tho death of King Ferdinand IV. of Castile, his heir 
was again a child, and tho Cortes of Valencia of 1313 not only 
elected his guardians, but also appointed a body of four 
prelates and sixteen knights and “ good men ” without whom 
nothing was to bo done.* A similar arrangement was made 
by tho Cortes of Burgos in 1315 ; they appointed twelve 
knights and " good men,” six from the ** fijos dalgo ” and six 
knights and “good men " of tho towns, to bo continually with 
tho king and his guardians, who should receive complaints 
when anything was dono wrong in tho country and seo to It 
that tho guardians put it right.* 


» ' Colne ion do Cortea,' xxiu 1 
" 1 'nmioromiente quo nquellor doco 
omca bonoa quo mo dieron loa delor 
villas del regno do Castielln par* quo 
finqurn conmigo por loa terclor del 
anno, porn conaejiir o rorvir i mi • 
a In reynft mi inndre, o ol infante don 
Ennqiio mio tIO 0 nuo tutor, quo on 
fccho do la juatieia e do todaa las 
renter e do tcxlo lo ol quo mo don loa 
della tierrs, o como »o pongs en re- 
eabdo © »o porta en lugar quo aca mio 

o en tod a* loa otrne coses do foclio drla 
tierxn quo ovieren do ordennr quo roan 
rare aervicio e a pro o n guardamiento 
dola tiorra, quo mo place quo roan 
comigo o quo tomrn cuento dolo 
posndo.*' 

1 Id . 37, 4 41 Otroal erdmaraoa quo 

porquo nor flueiwrmoi poderonoa o 

acmes parornos oiscriicio dol rey 4 
A pro delor rregnos, e porquo nos 

ovicssemor grand poder pore obrar 

bicn o nor pudiceremos ffmer dnnno 

del rey mn delor rregnos, quo den 

quatro pcrlados e rseze couslleros o 


orareer bonor quo acean nueatros con- 
oroicror, e quo eao non puodo fTrror 
sain olloa ninguna coin . e ester per- 
lrdor o rsexo eosraeiror rsean escopdos 
quilt* doven racer e non pueatoa n 
voluntad ’’ 

Cl. id 38. 2 " OtroMi quo asern 

y die* e wn cauallero* o ommea 
buenoa delor villas dr nuestro teilor 
el roy en erta mnnero • ..(<«. four 
from Castile, four from Eatremadiira. 
four from Leon, ond four from Anda- 
lusia], 


Et ertor voynto eaunlleroa o ommea 
buenoa queloa escueja jo con ecucrdo 
deloa ommea buenoa detaa villos del 
rey . . . Et estoa quo sndon e raoan 
rn guarda del rey, lor dies la mental 
del onno et lor oircw dio* la otra 
meatat " 

* Id, 38, 14: “ Otroaai ordenamoa 

buenoa, lor soys do lor Oijos dalgo o 

lor seyr esuallcroe o ommea buenor 
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It is no doubt true that these arrangements belong to 
troubled tunes during minorities and tint their tigmficancc 
must not be exaggerated, but the parallel to the Provisions 
of Oxford is remarkable 

These constitutional experiments are of great mtcrest 
It may, no doubt, be argued that in Fngland the\ represent 
nothing more than the attempt of the baron igc to establish 
their own control over the king and the country Wo are, 
however, here not lomtmrd with the question of their 
immediate conditions and c iu«es to us they are of the highest 
interest as representing some of the first attempts to dcvi«o 
a method by whtcb the ruler might bo compelled to carry 
out the law of the land and be restrained within the limits 
of his authority by some method more normal and less 
revolutionary than the withdrawal of obedience or deposition 
It was a long time before the principle of the responsibility 
of the ministers of the king to the community was fullv 
established, but it was in that direction that the«c expen 
uients looked, and they aro therefore of great importance as 
representing an intelligible development of the medieval 
principle of tho limitation of the authority of the ruler 

Forquo quanta nlgunni com* dra&f Ictu* t cmrwi Lurno* 1 1 *0oa 
for*d»j Ciurrm m U t cfn, qua qwlo muwlitn > loi tutors t Im 
aqurlloi I q m lu fftwm qt» »frwot»n qurlo ff»p»n eracniUr 6 
lo tnb ra moslrar t m'.<m caual ilnSutr * 
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CHAPTER IX. 

THE DEVELOPMENT OF THE REPRESENTATIVE SYSTEM. 

We hope that we have succeeded in making plain the main 
elements in the normal political principles and practice of the 
Middle Ages, and especially the principle that the Jaw was the 
supreme authority in the political society, and that all other 
authorities were subordinate and subject to this ; and that, so 
far as men conceived of the law as having any other source 
than the custom of the community, it was the community 
as a whole, the king, the barons, and the people. We have 
endeavoured in previous volumes to show that these prin- 
ciples can he traced throughout the whole of mediajval 
history, and in this volume we have, we think, said enough to 
make it plain that they were as clearly held in the thirteenth 
century as before. 

It is true that the revival of the study of the Roman Law 
in the twelfth century had brought with it a new conception 
of the authority of the pnnce, and especially that of the prince 
as the source or fountain of law, and in a further volume 
we shall have to consider how far this may have contributed 
to the development of a new conception of monarchy. We 
have said enough, however, in this volume to make it plain 
that, as far a3 the thirteenth century is concerned, this con- 
ception was represented only in the purely academic discus- 
sions of some of the Bologna Civilians and in one or two quite 
abnormal political writers like Egidms Colonna. The normal 
conception was quite clear, that the law was supreme, over 
the prince as over all other members of the community, and 
that while the prince had his place, an important place, in 
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tbo declaration and establishment of law, it was from the 
community ns a wliolo that it proceeded 

It is not our part m this work to trace the development of 
the machinery of government in tbo Middle Ages, nor, indeed, 
is this necessary, for it has been handled with groat learning 
by the constitutional historians Oar treatment of the prin- 
ciples of government would, however, bo wholly inadequate if 
wo were not, at this stage, to take account of their relation to 
that great system of the representation of the community which 
tbo Middle Ages created and handed down to tho modem 
world It is, indeed, a somewhat curious and even humorous 
thing to find, »3 wo occasionally do, persons who claim to bo 
attached to the traditional aspects of political institutions, enti 
cising the representative system as though it were a modem 
thing, a product of some crude political idealism of tho nine 
toenth century, or discussing tho ments and dements of a 
representative system upon merely abstract grounds Wlnlo all 
tho time the truth is that the representative system was not 
only created when tho civilisation of tbo Middlo Ages was at 
its highest point, but that it was also tho natural and logical 
outcome of its political conditions and ideas 

Wo must, therefore, briefly examine tho nature and extent 
of this development in tho thirteenth century, and must 
especially observe that it did not belong to any one western 
country, but was rather the common product of tho common 
elements of political civilisation It is no doubt also true 
that the representative system was founded upon traditions 
and methods of social organisation which can bo traced far 
back mto tho earlier Middle Ages For tho discussion of 
this question we must refer our readers to the constitutional 
historians, wo must confine ourselves in the main to the 
thirteenth century, and we can for that time consider it in 
relation to England, Spain, the Empire, and France 

The immediate circumstances out of which it aro'o varied 
in the different parts of Europe, but wo venture to think 
that it will not ba incorrect if we sav that behind the 
particular and local conditions we can see the recognition 

VOL. v i 
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of the need of a more effective organisation of the national 
determination and resources than the feudal system could 
furnish. 

We have in a previous volume pointed out how the principle 
of the national, a 6 distinguished from the merely feudal, 
relations of the people to the ruler expressed itself. 1 We 
venture to suggest that the development of the representative 
system was not only parallel to this, hut was the intelligible 
form m which the national as distinguished from the merely 
feudal principle was embodied. For, if the ting was to become 
the national sovereign, as distinguishable from tho feudal 
lord, it was necessary that there should he developed some 
new organisation which should relate him to the whole body 
of his subjects, which should make his action powerful and 
effective as being founded upon the counsel and consent of 
the community as a whole. 

This is, we venture to think, exactly what is expressed in 
the terms under which the first representative bodies were 
summoned in England. It was in the course of the great 
conflict between John and the barons that for the first time 
we find men who seem to have the character of representatives 
of the counties summoned to meet the king in November 
1213, and it is noteworthy that they were summoned to 
discuss the affairs of the kingdom with the king. 1 We 
do not, indeed, know whether this meeting was ever held, 
but it is the principle of the summons which is to us 
important. 

It was in the course of the long-drawn-out conflict between 
Henry III. and the barons that we find, in 1254, the second 
case of the summons of representatives of the counties to a 
council. And the writ of summons says expressly that two 
knights are to be chosen by each county to act in the place 
of all and each of the county. The purpose of the summons 

quatuor discretes homines ds conutatu 
too illuc venire facias ad nos ad eundem 
tenmnum ad loquendum nobiacum da 
negotus regru nostn ” 
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is that they should provide wlnt “ aid ” {> t , “ financial aid ") 
they would render to the king * In 3261 the barons sum- 
moned three knights from each county to meet them and 
to deal with the affairs of the kingdom, and Henry III , 
evidently anxious lest this should lend weight to the 
baronial party, instructed the sheriffs to see that these 
knights should not attend the council of the barons, 
but should come to him at Windsor, “colloquium 
habit tiros 1 

The further development of the principle of the represen- 
tation of tbo community was brought about by the baronial 
party under the leadership of Simon de Mont fort 

To the Parliament of 1261 were summoned, in addition to 
the prelates and “ magnates, ’ four knights elected by each 
county to deal with tho affairs of the kingdom,* and in 
the Parliament of 1265 this system of representation was 
completed by the summons not only of the knights of 
the shire, but of representatives who were to be sent 
by the boroughs of the whole country, and these repre- 
sentatives were summoned m the same term* as tho 
prelates and magnates, to deal with and gne their counsel 


1 id., ‘Writ of Summon* for Two 
Koighte,* A P 1231 ‘ Rex vlcoeomiti 

Bed r ford et RuLing-ham, Kalutero 
Tibi district* precipunus, quod porter 
Cmnfi predicto* venire facia* coram 
eonsilio nostro spud V> eotmonaatenum 
in quin dens Paschal proximo futun, 
quatuor legalea et discrete* mill tea do 
comitatibus predictu quoa udera comi 
tatus ad hoc elegennt, tics omnium 
et ringidoruTO corundem comitatuum, 
videlicet duo* do uno eomitatu ft duos 
de alio, ad providendum, nna cum 
rail tibus aliorum comitatuum quo* ad 
eundem diem vocara fecimu* quale 
auxiliura nobis in tanta neccomtato 
impendero voluennt ’ 

•Id * IV nt Summoning Three 

Knights ’ a D 12S1 Rex vicecomiti 
J,orfolchij3 at Suffolchue a&lutem • 
Tibi praeipimua quod illis railitibus do 
bofiiva toa, qui vocati stmt coram ta 


ad diem prrdictu-n, firrmter iojungas 
ft parts noatra ut, oroni occamooe 
pontpoaita, ad no# die pra’dicto, 
vrniant a pud imlreoram, et ns ctisra 
distneto inhibeas no dicte die alibi 
quam ad no* aecodant, fed eia modi* 
ommbus vriuro facias eoram nobi* 
ad diem predictum, nobwcurn super 
prnimssi* colloquium habituroa " 

• Id , \\ nt for Conservation of tho 
Peace, Ae. ad 1281 "Et quia 
instanti pnrliamento nostro do negotus 
noatn* et regrn noetn, cum prelate*, 
magnatibus et aliu fulfil bus nostns 
tractate neceseano noa oportebit, >obii 
mandamus quatemu quatuor do la- 
galionbus et djscrolionbus mititibu* 
dicti comitatus, per aasensum ejusdem 
comitates *d hoc electoi a. I no* pro 
toto eomitatu illo elocto* imitate* . . 
Nobiaeum tractatun do negotus pro 
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on the establishment of peace and other affairs of the 
kingdom. 1 

It was the great merit of Edward I. that he recognised 
that a method which bad grown up in revolutionary times, 
and had been last used by the opponents of the king, was 
really that which was best adapted to consolidate the unity 
of the kingdom and to increase its effective power. The 
terms under which he summoned the representatives of the 
counties or boroughs express very clearly the conception 
that it was desirable in important matters to take counsel 
with and seek the assistance, political and financial, of the 
whole community. 

In 1282, in connection with the Welsh War, he summoned 
the knights of the shires and the representatives of the 
boroughs who wero to have the full authority of the counties 
they represented, to hear and take action upon those matters 
which he should lay before them.* The summon a ol repre- 
sentatives of London and a number of other cities in 1283 
especially states that the purpose of this gathering was to 
consult with the king’s faithful men what was to be done 
with David of Wales.* In 1290 the knights of the shire 


* Id., ' Summon* to the Parliament 
Of 1265/ a.d. 1284 : “Henncus. Dei 
gratia Re* Anglia. . . . Venerabili in 
Cbnsto pain Roberto, eodeiu gratia 
Epucopo Dunelmetuu Saluted' ■ • • 
Vobia mandamua . . , quod cram 
occasion* poetpomta . . . tit-.a ad no* 
Londonns In cx- tans Baneti Ililani 
proximo futuns, nobiecum et cum 
predict!* prelati* et magnatibu* nostn* 
quoe ibidem vocon fecimus «up«r pre- 
miums tractatun et consilium vestrum 


Item mandatum eet singulis Tice, 
comitibus per Angbam quod venire 
facisnt duos milites de legslionbua, 
probionbua et discretionbus nulitibo* 
emgulorum comitatuum ad regem 
Londmua In octavis predict!* in forma 
8upradicta. 

Item m forma predict* senbitur 
civibu* Eboraci, cm boa Ijncolni*. «t 
ceteris burgis Anglia-, quod mittaat in 


forma predicta duos de discretionbus, 
legabonbua et probionbus tarn embus 
quam burgenaibua." 

• Id , * Wnt of Summon* of Knight# 
of tbs Shire/ a.p. 1282 : •' Et quatuor 
ruble* de ntroque comitatuum predic- 
tomm pro commusutatibna eorundem 
comitatuum habente* plenariam potee- 
tatem ; at de quahbet cintste, burgo, 
villa mercatona, duos homines simibter 
po testa lem habente* pro comm uni ta- 
tibu* eorundem, ad audiendum et 
faciendum ea qusi sibl ex parte nostra 
faciomus ostendi." 

• Id , ‘ Summons of Borough Mem- 
bers/ A.P. 1283 s “ Et quia cum £de- 
libus no«tn» volumu# habere collo- 
quium, quid de David Sen debeat 
memorata ... vobia mandamus quod 
duos de sapientionbua et aptionbus 
embus predict*! civitati* eligi facietu, 
et eo* ad nos nutteti# . , . Kobiscum 
super hoe et atus locuturi.” 
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were summoned to consider and consent to that which was 
agreed to by the lords and barons * In 1291 the knights 
of the shires were again summoned in almost the same 
terms * The summons to the Parliament of 1295 only 
expires the 6ame principle in larger and more complete 
terms The bishops and representatives of tho lesser clergy 
were summoned “ad tractandum ordinandum et faciendum 
nobiscum ot cum cctens prclatis et procenbus ct alns incohs 
regm nostn quahter sit hujusmodi pepeuks et excogitatis 
mahtus obviandnm ” Tho carls and barons were summoned 
in the same terms The representatives of tho counties and 
burghs were summoned in terms which express very em- 
phatically tho pnnaplo that they were to have fnll powers 
to act for the communities which they represented, and to 
accept tho decisions which should bo made by tho whole 
assemblv* The stress laid upon tho principle that the 
representatives of the counties and boroughs were to receive 


* liL, * Summon* of Knight* of tha 
Shim' 1290 1 "Cum per eomitee, 
baronee, rt qnoadara alio* da procan bo* 
regru noatn. coper fnuermo* euper 
qaibuadam epeeiahter requmti, *apcr 
qtubcu. turn cum ipau quem ram min*, 
da eomitatibu* regni filial colloquium 
habere Tolumo* ct trmetatam, tibi 
precipitous quod dao* tcI tn* da di* 
oaUonbm, «t ad Uborandam paten 
tioribu*, mflitibu* da comitata pr* 
dicto, kho dilation* eligi, et ao* ad 
noa tuque Wertmonastroom Temro 
fact**. 

cum plum potentate pro ao at tola 
comm um tale comitata* predieti, ad 
console nd am et conaeatiandam pro 
■a et commumtato Ola hu* qu» comitae, 
barone* et procete* predict! tune 
daxennt concordanda.” 

* M,aj> 1291 

* JiL. ‘Summons of Re present* Uvea 
of Shut* and Town*.’ *j> 1295 1 “Re* 
Vtcecomiti h orbamtasme Quia cum 
comitibus. barombua, et ceten* pro- 
eanbn* regm ooatn, cuper remedas 

contra pencula qum eidem regno hna 
diebta i mmine nt prondendam, coDo- 


quium habere mlano* et tracUtom. 
per quod eu rnandanmu* quod *int 
ad no* die Dominica proxima port 
fa*tum BaActl Martini in hyrma 
prorimo faturom a pud Wrrtmon**- 
tenam. ad tractandum. ordinaodum 
*t faciendum qualitar «t hujusmodi 
pen coin obnandom ; tibi prrapunu* 
firm! ter Injun grate*, quod do comitata 
prudicto duo* envh tea et da qoalibet 
cintata cjuadem comitata* duo* ctre* 
et da quahbet burgo duoa bar 
graiei, da diacretionbo* at ad la bo- 
rand um potentioribu*. ru» dilation* 
*bgi, et eoa ad no* ad pradieto* diem 
et locum *emn facia* , ita quod dicti 
milite* plenam et euffioentem potea- 
tatam pro *e et eommtBUtata comzu 
tatua predict, et dicti are* et bur 
gen ee* pro •* et commumtato cm 
tatam et burgormn predictonrm din 
*im ab ipeu tone Ibidem ha bean t, ad 
faciendum quod tunc, do commnnt 
conaibo ordmabitur in prctmsai* , ita 
quod pro defect u bajoamodi poteetati* 
negotmm predictnm Woctum non 
re m a n cat quOqoo modo ’ 
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complete authority from tho communities which they repre- 
sented, and that it was by the common counsel that all 
determinations were to be made, arc of tho highest significance. 
When we take account of this wo shall understand that tho 
citation, in the writ of summons to the Archbishop of Canter- 
bury and the other bishops and clergy, of tho words of 
JuBtmiun, that what concerns all should be approved by all, 
must not bo taken as a mere btcrary phrase, but rather as 
the embodiment of a general principle which underlies tho 
whole constitutional development. 1 


We have dealt first with tho development of the repre- 
sentative principles and methods in England, but we must 
bo careful to observe that this took place m Spain even earlier 
than in England, and was not less important. As wo have 
seen in an earlier chapter, it was in and with the councils of 
the prelates and great men that the kings of Leon legislated 
or declared the customary law.* In tho proceedings of the 
Council of Leon, held in 1188, wo first find a contemporary 
and explicit reference to tho presence of elected represen- 
tatives of the cities of Leon as members of the council, 
and the king promises that he would neither make war 
nor peace nor any “ placitnra ” without the counsel of the 
bishops, nobles, and “ good men ” by whose counsel he 
ought to be ruled.® 

Tho presence of representatives of cities is indicated in the 
proceedings of the Council of Bcnavcnte in 1202, and in the 


* Id , ‘ Summon* ol Archbishop and 
Clcrg>,’ ad. 1293: "Rex venorabili 
«n Christo pstn Roberto eadom gratia 
Cuntuarenai Archiepiacopo to tins Ao- 
gluo Tnmati, Salutem. 

Sicut lox justissima. pro vida eir- 
eumspectione sacrorum pnncipum sta- 

bilita, hortatur et atatuit ut quod 

oranes tangit ab omnibus approbetur 
l - Cod.’, v. 39. 6) bio et cimis evideoter 
ut edmmumbus pericuhs per remedia 

% Cl. p. 91. 

• 1 Coloci od do Cortes,* vu : M Ego, 


dominos Aldefonsus, rex Legioms et 
CsHicuo, cum colebrarem curiam apod 
Legion em cum Archiepiscopis et epu- 
copis et magnatibus rogm roei et cum 
eloctis civibu* ex singulis civitatibus, 
eonstitul et juramento firmavi, quod 
omnibus do regno meo, lam clencis 

quam Iaicis, aervarem mores bonos, 

quo* a predecossonbua men habent 
constitutes. ... 3. Pronusi etiam, 
quod neo faciam guerram vol pacem 
vel plaeitum, msi cum eonciho eplcco- 
porura, no'Bfuum, et'bonoruro'nommum, 
per quorum concilium debeo regi,*’ 
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Council of Loon m 120S, inti it is specnlly mentioned in the 
latter ca«c that the law issued by the kin" was made with 
the consent of all 1 In the proceeding of the Council of 
Vallidohd of 1253, we find the pood men of the cities of 
Oi«tile, E tremadnra, and Leon present along with the bi«hops 
and “mcos ommes, * and the king again guts his authority 
to that which they had established 1 The represen tatnes of 
the cities appear again in the proceedings of the Cortes of 
Vallulohd of 12‘>5 and 12^9, of Burgos in 1301 and of Ille cas 
in 1303 1 In the proceedings of the Cortes of Moduli del 
Cirapo, 1305, we have a det tiled statement that the king 
had instructed each concern to send two representatives 
who should bring a carta de person ena (presumably a 
document showing that tbev had been appointed repre- 
sentatives), and these representatives are described as the 
knights and good men who came to the Cortes por per 
soneros de los concerns ' of the cities and villas ’ and 
“logares” of Castile The purpose of the summons is de- 
scribed as being, to discuss with the king various matters 
concerning the service of God and the pood of the kingdom 4 
In the proceedings of the Cortes of Palencia of 1313 the 

1 Id., mi. 1 ■ " Idcicro ego Ade- mio wrtlo o mio con—io <on tmoa 
fonnui Dn pntii Ilex 1-rgionu ft bermaoo* lea Afeobiipo* e con liM 
CllW», cam more me*. IVr hoe Otupoa a ton lo* mcoa cmmci de 
notum facto vobu nnmnu preoentibu* Castiella a da Leon a con omrofa bona* 
ct futon*. quod m« rxutenta a pud do villa* do Caitiella a do Extremadura 
B no von turn et prooontibui op ecopii o da tierrm do Loon quo fuerofl comjgo 
ot raaiQu men ot multu do qualibet on Valladolit, oobro rovhai roeii 
oilla regni mei m plena curia. aobetanai quo ae fallen quo oran a 

Id., ix. “Jtense Februano convent danno do nos e do todo mi ticrra, a 
ontibua apod legionem. regiam cm accordaron dclo toller a de ponor civil 
latent, uni nobiacttm veneral ilium *e n naiad., a aorta*, porquo tiuades. 
epucoporum cotu lovorondo, ct toUua Et lo quo cllos pu-irron otorquS vo 
togni pnmatum et baronum glortooo dclo tenor a dclo fircr tenor a guirdar 
eolegto, cinum multitudino deatica por todos rata iregnoa.” 
toram a nnguli* antatibuo consdente * IiE, It !S 17. and 30 

Ego Alfonsus Uliutnsumu* rox Legtoiu*, * Id., 31 Eton saabtdoa comma 

Galcctc, et Ait unarum ot Estrematur*. uoo cnbiA man dir por mi carta quo 
multi deliberation* prohibits de uni enbtassedee ami do* onto* boooa do 
verjorom conic not banc legem odtdi a voeetro corxceio eon vucatra carta do 
met* poet era cboervandsm personena a e*tu* cortes quo agora 

* Id-, xtu * Don Alfonso Cxo on Medina del Campo . eao mismo 

Saint o graaa. Sepades quo yo ore ecbii man dir aloe otrra coercion del 
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representatives of the cities are described as good men, “ per- 
soneros ” of the “conceios ” of the “ villas ” and “logares ” 
of Castile who brought “cartas de personeria.” 1 In the 
proceedings of the Cortes of Burgos of 1315, they are described 
as “ procuradores delos ^ibdades 6 delas villas del sennorio 
del dicho Bennor.*’ 1 

It is thus clear that by the end of the twelfth century in 
Leon, and in the course of the thirteenth century in Castile, 
the representatives of the cities were regular members of the 
Cortes, and that they were appointed and sent by the cities. 
It is also clear that the Cortes were meeting frequently, and 
it is noteworthy that at the Cortes of Palencia, 1313, it wa3 
laid down that the guardians of the king, who was a minor, 
were to call together the Cortes every second year, and that, 
if they did not do this, the Cortes were to be summoned by 
the council of four prelates, and sixteen knights and “ good 
men *’ who had been appointed to act with the guardians.* 


It is no donbt true that it is in Spain and England that 
we find the chief development of the attempt to provide 
some system by means of which the whole community might 
in some measure take its place in the control of government, 
but it is clear that the same thing was taking place through- 
out Western Europe. We find Endolf of Hapsburg in his 
instructions in 1274 to the Archbishop of Salzburg and the 


TTegno de Leon e de toda la otra mi 
terra, por qne ami de flablar eon elloe 
mncboa com ta qne eon asemcio de 
Dice * mio e pro de toda la terra. Et 
no* eabiaaw* a mi a Johan Nicolai e 

Alflonao Yarmex uestroe beano# a 

gradeeconoslo muefao.” 

Id, 32 . “Et loa cavalleroe et loa 
omee bnenoe que vmieren a eetas cortee 
por pemoneroe de loa conceioe de laa 

eibdsdee e de laa nllaa e de laa logares 

de CeeteCa e de las manmii” 

1 Id L, 37 : " Omea bonos, perasoneros 
de los conceioe de las villas e delos loga- 
res delos irejmos de Caetietla, etc, eon 
cartas de personena delos conceioe.’' 


• Id, 38. 

* Id., 37, It: “Otroei ordenaron 
qne daqm adelante en to do tempo 
esoamos tenndoa cada doe anncs de 
Bazar Udmar cortee generalee entre 

Ssant Miguel e todoe Saantos a nn 

Iogar convertible para a tier e saaper 

comma obramos el tenpo pssado ; et 

Sat pora a n e ntma nos non qmssieeaemos 
r.amar las cortee, los perlados e los 

cousseiroe en nonbre del Rey ffagan 

flamar las Cortes e qne eseamoe 

qual qrner detlos da vemr a eetas 
Cortee.” 

Cf. I<L, 37, *. 
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Bishops of Pjssan and Regensburg authorising them to taho 
into their counsels not only the lords and barons, but also 
the citizens and communities of the cities, on all matters 
which concerned the wellbeing and reformation of the empire 1 
In the same year ho summoned a general council or “ Cuna ” 
of the empire, m terms very similar to those of Edward I. 
in 1205 — ■** ut qna> singnles tangere noscitur, ita a singulis 
approbetnr/' and it is evident from another document that 
among tho^e summoned to the Cuna were persons to bo Bent 
by the city of Lubcch * 

Many years before this, indeed, wo find Fredenck n. in 
1231 summoning Siena and each of tho Tuscan cities to elect 
and send representatives to a council to bo held in April, 
with fnll autbonty from thoso who sent them to accept, 
what should be decided by the counsel of all, on behalf of those 
whom they represented* Later m the same year we find 

1 M O H- * Co rut-.' toI lu 67 1 Hino ret quod, cum pro reformaciono 
“Sane euro pro reformai-icne Romani roUapei status imperu *1 communl 
Imperu tractatus varu et diverai com trenquilhtato fidelium spud talem 
diverse ecndicionis homimbua net**- locum in instant! proximo frelo Uli, 
■ins not habendi, quibus omnibus cunsm generalem duximus educendam. 
propter loeorum distsnelms et plurea sincentatem tuam site no us lnritsmos, 
importunitates aha*. qu*s portamus, ropintre pen ter q us ten us omnl 

personsliter non poreumus interease, difficuJtate remola, prod cte curts eels- 
vobis et cuHibet vostrura m sol dam brecioni presenciehter studess interesse, 
eoroittimus et comnuttendo precipirous at qu» eing-ulos tsngere noscitur, ibi 
per presentee, qustenus cum baronibus, s singulis spprobetar " 
eomitibus bbens minis trrelibus, mill Id id, 63 1 Letter of Rudolph to 
tibus, ci vi bus et co mm u n its tibus ctvi til Fnnce« and “ Fidelee ” , they tre 
tatum veetra proruae super hi is, quo to give safe conduct to any that are 
ad utiktatem et reformaaonem imperu sent by the citizens of La beck to 
necnoD ad commodum et honorem attend the “ Curia. ' 

eorum, qxu vobiscum do hujusmodi * Id. Id, voL u 152 (Letter to 

eoDoquientur, pole runt pertinere, quo- Podesta and tho Council and Com 
eiens utfla vobis visum fuent, nostro mans of Siena) ‘"Cum fgitur pro 
et Romani imperu nomine confers Us, hus omnibus efScariter dupcnendis 
tract* tis statuatia et ordinetu, prout necesaanam sit et decens, ot de quaLbet 
vob a suggeasent (ides vestra " mvitatum Tuscie, soDempnee nuncios 

* Id. id , vob ui 68 ** Verum quia kabeemus, tmivemtati veetre sub 

non est in rerum nature possible quod debito fidelitatu qua nobis et impeno 

■ubetancia corporis uni vers t capita tenemmi, preapiendo man dam os, qua. 
sine membrorum subvencione regatur, tin us electee de commumtate vestra 

interdum cogimur alios in comporta- viroe provide* et disc retoe ad noetram 
Claws hejus participatium evocare preseatiam transmit ta tie, planam mbi 
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Frederick announcing to the Podesta and the Commune of 
Genoa that he proposed to hold a Curia in November to 
consider the conditions, and to set forward the peace of the 
empire, with the counsel of the Pope, the princes, and his 
faithful men. He therefore required them in the name of 
their fidelity to the empire to elect suitable men of their 
commune, and to send these along with the Podesta to the 
Cnna at Ravenna, with fell authority to take part in the 
deliberations and to carry out what should be decided by the 
general council. 1 It may no donbt be said that in these 
summons we are dealing with the political and diplomatic 
methods by which Frederick was endeavouring to strengthen 
bis position in Italy rather than with the development of 
constitutional institutions, but even if this 13 so, the use of 
an elective and representative machinery is important. 

Frederick also made 3t least experiments in the kingdom 
of Sicily with representative methods both for the kingdom 
as a whole, and for its various provinces. 1 


•uttonUtra crjrrrvOiW eoctfrendo 

iLctcb q™ mdenmt dr peedutl* cnrai 
Ira, ndTjim ninrali, pn n 
nlwt arreptere. rt qwd ■ vebu 
«n*p«n et cplrn deteant, q» pro- 


1 Id. id, v[l. d. Ill: " Noi naa 



ad ipiaar fflrbntatrm cn rie, node, f 
P wa rntmu adrecire. pro dispokj 

tjone eUto* et dwrsBotdleu 

•swtmif, era eoosio naim pocti- 
Eos. JrakCTpcm rl oortro- 

rnm pronaone fidtiim prwtdnr pro- 
jworctea. Qo«j*opUr m m -p ra tati *e*- 
h* rcb d*irto Edrhtat 23 qoo nohs rl 
Epmo trarran, Cnnlrr prerrp>rcda 
mandazzrar, q^almas d* ro- 

Ena reflro nr» cdiftnsa rl pentos, 
*1 qiulei ndentu cipobt. ma 
t™ rettr* mitvodoe ad 

vemsit urn mOmi aoctorrlAte 
pnmdi condZa moderaaoia ralTola, 


qoa rcSoester r»lr»ot noetrw rollo- 
qc£i et ordmatrocibo* intr roue, pro- 
deatra rl nrttrte ronrpiem. nt qood 
dr procroticra iuta >c r -p r ni rl trn- 
qmH mu totrai I tali* (nmt per 
g g Be rt ie coHoqizmna appeotetam, pm 
f*rtr ni rt cortrm arust rl poasat 
<LLs-ut*T i np’m.” 

1 RirL&rd dr St Gm^un, * Qjtoo- 
irle.’ a-d 111 ? . "ttm Srptemfcn 
I i a p e ra tor B vrr.tt Fogiaju et 

dmpt, ,il dr qomlibet rmltlr vd 
nKn doo de mthonbo* Brrrdaat td 
i geum pro utdilate regia et exenmodo 

Id. id, xj>. 1 M*: “Etalmt et au n 
ip** mperalor apnd Ksmaaa. bu m 

cnmi ceklnsdti . . . el ilr ent pro 
parte he pel item Dostror rpenelia ... 
ti» ctzroj, l ns m anno, at dictum ect. 
erletnodn. rotgrerrat qnataDT de 

teir. bear Edo et Look optmoms, et 
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Finally, it was in 1302 that Philip the Fair called together 
the first States General of France, and the«e were composed 
not only o! the prelitcs and magnates in person, but of repre- 
sentatives of the towns of the kingdom, who were to line full 
powers from the various bodies which they represented 1 

Yfe thmk that the«o illustrations of the development of 
the represent itive system in the thirteenth century will bo 
sufficient to prove Us importance, and to make it plain that 
this was not an aendental or i»olited phenomenon, due to 
conditions peculiar to England or to any other country, but 
rather represents the operation of forces and tendencies which 
belonged to the whole of Central ind Western Europe It 
is no doubt true that m each particular country we can in 
some measure trace particular circumst inces or conditions 


qm non tint ds part* do this rrro 
non ntgnu ot da oaitotli* duo inter* 
runt cum* ipai * 

Cf Tietro Gianoone * It ton* Cirds 
del Itegno di Napoli.’ «d IliUn 182! 
sol pp 4’S, Ac 

We owe the reference to Stubb't 
* Constitutional History,’ Tol in par 
183 

1 ' Document* r* la lift auz Etatt 
Generaux at Assemblies rfnnie sous 
Philippe la Bet,' ed O licot. I 
" PhJ'pp'u . . tenesoallo DellicadH 
. . lalutem 8npor plunmit ardui* 
nejpciu, no*. stature, bbertatem no*, 
troo, da regm noatn, nee non eccle 
eianim.ecclesiastieanxni.nobiliurn aaau 
lanum personarum. da umversorum 
«t tu>gulorom mcolanim regni eiuadem, 
non tnediocnter tangentiboa, cum pro 
lltit, barombua at alua nostru at 
eiusdcm regm fidelibua *t tubiectia, 
tractaro et deliberate volentet, nun- 
da mil* vo bis quatinua consubbus *t 
umversi tati bus Nemausensz. Uticeusi, 
-Ams'en-’l- J.viaeviBXt 

cintfttum ac TilLirum Montis Peasulani 
et lli.U cadn mandetis ex parte nostra 
tic precipiatis, tub debito Edalitatis et 


quoeuraqu* vinculo quo nohit tonontur 
Kitncti ut died rrtiuuW et unircr 
n talcs riTitatum et nllanim prodio 
tarum per duoa aut per tree da maim 
bua et pennonl us tingulamra uni 
vcrutatuxfi predietarum plenam *t ex 
prow am potestatera habonto*. Inter 
cetera, a rontulibut et umre natal bus 
prodictia. audicndi. recipicndi, et faci 
endi omnia et singula, ao Conor noiendi, 
abtque exnuatione rclatiomt cuiuthbot 
(eciendi in omnibus et singulis qu» 
per no* in kaa parte fuennt ordmata, 
poatpoeitia omnibus alia et obmismt, 
rxcusatiou* et occationo quibuscumque 
ecseantibut, hae InstsnU die doimmca 
ante Ramos pal me rum mt<m intParmn, 
nobiacum trartatun et deliberating 
super hue, audituri, receptun ac facturi 
omnia et aingula. tnumque nomine 
eonaulum et uni verti latum predic 
tarum, prebitun aaensum in omnibus 
et tin gulis quo super ptemisai* et ea 
tangentibu* per nos furnat ocdinata , 
intimantes eiadem quod nisi juxta 
jnanilntisir .lununnuu}; vsmrparncnnf 
comm nobis, proccdetur contra lllos 
prout fuent rationis " 
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out of which the representative system immediately arose, 
but it is highly improbable that it was by a mere coincidence 
that in all these countries the conflicts and difficulties of the 
time should have brought about the same development. It 
is much more reasonable to recognise that the rise of the 
representative system was the intelligible and logical develop- 
ment of the fundamental principles of the political civilisa- 
tion of the Middle Ages. 
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CHAPTER X. 

THE THEORY OF THE EMPIRE. 

Lv tho third volume of this work wo dealt with the conception 
of n universal empire in the eleventh and twelfth centuries 
and wo came, then, to tho conclusion that while tho tradition 
of a universal empire was not dead, yet it is impossible to 
say that it had any real part in determining men. a actions 
or tho principles and theory of the structure of society. It e 
must now inquire whether it had any place in the political 
theory of the thirteenth century 

Wo shall again find that the conception of tho emperor as 
tho lord of tho world, as set over all kings and other political 
authorities, is found occasionally in certain writers, especially 
in some of the Civilians and at least in ono Canonist That 
eminent Civilian, Odofndus, to whom wo have often referred, 
Bays in his comment on tho rescript of Justinian which was 
prefixed to the * Digest,' that tho Roman prince is called the 
emperor, for he should bo able to rule as emperor over all 
who dwell under the sun 1 He was not apparently able to 
Bay that the emperor did exercise this authority, but he 
thought that he should properly be able to do so 

Boncompagm, in his ' Rhetonca Ixovissima,’ written in 
1235, enumerates vinous forms under which the emperor 
should be approached In one the emperor is addressed a3 

* Odofndos, ' CommcnUry on Di qui cmmbn* robmsfentibos rob »ol« 
lYtfru Const, i. I (Col t, I)i d*b*t irapenre i nmo *ibi 

“ (Impemtor) Quia pnncp Romano- imprmra potwt qumntura *J trrapor- 
rom tocaIqt Iroperator i quia ipoo nt 
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that imperial majesty who, under the providence of God, 
possesses the monarchy of the whole world j in another as 
the emperor and Augustus who controls the whole world 
with the bridle of law and justice ; in another, as that authority 
by whom kings reign and justice is preserved in the world, 
and to whom the Lord has given the power of the temporal 
sword. 1 

These phrases are the expression of the traditional con* 
ception of the imperial authority of Home, and are very 
natural in those who were legally subject to the emperor. 

Somewhat analagons to these are the terms used occasion- 
ally in the imperial constitutions. In one of these Frederick II. 
speaks of himself as being placed by God over kings and 
kingdoms.* In 1239 Frederick issued his Encyclical Letter 
protesting against the action of Gregory IX. in stirring up 
the Milanese and his other enemies against him- He con- 
cludes the form of the Encyclical which was addressed to the 
Germans, by adjuring them to remember the greatness and 
dignity of that empire on account of which they were envied 
by all nations, and in virtue of which they held the monarchy 
of the world.* It is noticeable that be does not nse these 
terms in the form of the same Encyclical addressed to Hemy 
III. of England. 

More important, however, than these is the judgment 
expressed more than once by the great Canonist to whom 
we have frequently referred, the Bishop of Ostia. In one 
very important passage in the ‘Siunma Dccretalium,’ he 


1 IJoncompagm, 1 Rhetonea None 
sima,' V 4 M Quatuor exordiomm 
vanetatee qua) pro cunctis et singulis 
valent coram imporatona msgutate 

prepom . . (2) Imperial) roajestati 

quo disponente domino totma otbia 

obtinet monarchiam. ... (4} Roma- 
norum imperaton et semper Augueto, 
qui orbem terrarum juris ct Justine 

freno constnngit. . . - Duae vanetates 

exordiorura quibus pauper utJ valet 
«oram iroperatore f I> Ad ilium per 
quern Reges regnant, justitia con. 

sen atur m terns, et cui a Pomino 


collate est poteetas gladn tern- 

* M G. ir„ Const, vol. u. Ws 
“Glonosus in majestste sua dominan- 
tiura dominus qui regoa eonjtituit et 

firmavit imperium. . . < Ad hoc nos 

supra reges et regna preposuit, et in 
iropenali sobo subhmavit ” 

• Id. id , vol u 224 - “ Rxurgat 
igitur invicta Germania, exurgite 
populi Germanorum. Nostrum nobis 

defeodatis iropenum, per quod invidiam 

et mundi monarchiam obtmetis ” 
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discusses with great caro tlio trillion of the Imperial to the 
papil authority (to thH wo shill return liter), and while 
he averts tho immen*o superiority of tho spiritual as com- 
pared with the temporal power, ho il«o aborts tint the 
emperor is tho lord of the world and th it ill n itions nro under 
him 1 That this is not a mere eh into phra«c *ould appear 
from the fact tint in another work, tho ‘Commentary ’ on 
the Decretals, in dealing with another passage, ho again 
expresses the samo judgment * 

This would bo of considerable H0iiliKiDcS if wc could 
take it as representing the general opinion of tho Canonists 
and ecclesiastical writers, but this is not the case Innocent 
III. in tho Decretal letter Per Venenbilem not only says 
that the King of Franco recognised no superior in tcmiKinl 
matters, but founds upon this the conclusion that, if tho 
king desired it, he could refer u question about himself to 
the judgment of the Tope * Popo Innocent IV’ , in his ‘ Appar- 
atus * to tho Decretals, says that some men (Canonists pre- 
sumably ) maintained tint kings were not subject to tho 
emperor hut only to the Pope 4 

William Durandus, the most important Canonist and 
Civilian of the last part of the century, sets out qmto definitely 
the opinion that there was no appeil from n judgment of tho 
Court of France, for the Trench king recognised no superior 

1 llortienm*, ‘Bumma •uj-'r tituloa * * poorct*!*,' iv 17. 13 i “Inaupcr 
dccrrtalium ‘ "Qul till runt UpUmi,' turn r*>x li-» . 11 o King ol irance) 
13 “IpBOjIropcrator) rrt roundi damj rapenama <n tomporabbu-i raimmo 
nur ct oroncr nations rub ro aunt.* rccognovit, tin* junn tlUniu lomonn 

* Id, ‘In DecfCtahuro bbroa coni In to M jurujietioni no-(r< aubjiccre 
mcDtanux 1 I 1 Jl, lie Election® • , potuit " 

"(61 tJnua eium cat imporotor rupc, • Innocent I\ Apparetur *<l quin 
omnea reges, vu q 1 in » pi bun (Oration, qua libroa Dccrctalium/ i, *1, ;j , 
Decreturo, C »u I. <1} ct omnea ‘ Ain tamcn dicunt quod rep-# Omner 
ontioncs »ub to runt « tj 1 b.ano in integrum itatiUrant, quia non aunt 
»i quu, >er volumus (Gratian, Docro aia rroperatonbus aubditi rod pa pm toll 
turn, C 1. 30 37) Etiam Judo-i in dubm ct p-atibu* arliculia, u J 
ut C do Judo I! Julian (Codo j 9 8) quid »mt tcgiti, e per t Cnerotitem •• 
^ii,\!an»srpnjvn iu» je Vo Ttirfi Xbrnaiui '('2'eertsiauJ 'i\ Tt 'C3l 
(Grntiao, Decretum D 63 2) tt Cl App iv 17, 13 “ {Uecogno-c*t| 

ilemvira omnia temporal!* ut viu do facto, cam da lure nilx-^t Im 
Dist quo jure (Gratian, Decrctum. D pcrstori Romano, nos contra, imroo 
\V” 1‘spjo ’ 
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in temporal matters ; he is citing the authority of Innocent 
III., bnt speaks of this legal principle as one which was in 
fact observed. 1 

It would appear then that, except for Hosticnsis, the 
opinion of the Canonists of the thirteenth century -was clearly 
against the theory of a political authority of the emperor 
over all other rulers. We have indeed found only one other 
ecclesiastical writer of the time of whom it can be said that 
he seems to hold that the emperor had this authority. This 
is the author of a tract written to support Boniface VIII. 
against Philip the Fair of France. He says that all kings 
and princes acknowledge that they are subject to the em- 
peror in temporal matters, and they must therefore admit 
that they are “ mediately ” subject in these to the Pope, 
for the empire is held from him ; and, he adds, if they refuse 
to acknowledge that they are subject to the emperor, they 
must then admit that they are directly subject to the Pope 
in temporal things.* We shall return in a later chapter to 
this writer’s treatment of the temporal authority of the 
Popo. 

Perhaps the most suggestive treatment of the subject is 
that of Andrew of Isemia in his ‘ Commentary on the Con- 
stitutions of the Kingdom of Naples.’ The king, he says, 
who is monarch in his own kingdom makes laws even contrary 
to the positive law ; hut what, he asks, are these “ univer- 
sitates ” which have jurisdiction, since the emperor is lord 
of all the world 1 He replies that they are kings who are 


1 William DuranJun, 1 Speculum/ 
u. partio Ul : ‘De Appellatiombua ' * a 
quibua appellan possit,' p. 481 : “ Item 

appellatur, cum rex ipse w tempo- 
r&bbus non recognoscat, ut extra, qui 

filu aunt. leg. c. per Tanerabilcm 

('Decretals,’ iv. 17, 13) et aic ibt da 

lacto aervatur.” 

* Anonymous fragment (ed R. Schclz) 
in 1 Die ptibliziatik/ p. 475 : " Item 

tmivergf reges et prmcipes fatentur ae 


imperaton Romano subcase quantum 
ad temporaba . . . et tunc non poterant 
negare quin etiam aubsunt Pape m 
temporalibus mediate, cum impenum 
teneatur ab eo. et ip*e conSrmat ejua 
electionem et coronam imperii concedit, 

etiam ipse imperator jurat u1» fideli- 

tatem. ... Si emm noluennt confiten 
se aubeaee imperaton, neceaaane habent 
confiten se subcase ponbfici Romano 
m temporalibus.” ' i ’ 
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free and exempt from the authority of the empire, as, for 
example, the King of Sicily, who holds from the Homan 
Church , and lio seems to mean that this exemption was due 
cither to long prescription, or to tho grant of the emperor. 
Ilaving thus explained the origin of this portion, he sets 
out dogmatically the pnnciplo that every long, who is thus 
free from tho empire, occupies tho same position in his 
kingdom that the emperor does in his empire , the king is 
monarch in lus kingdom The king who is free from the 
empire has his own * fisens, ' as the King of England, tho 
King of Italy, and tho King of Lombardy 1 * * * * 6 

It would seem that Andrew of Iscrma, who was presumably 
a Cmhin by training, was nlrcadj attempting to find a 
solution of tho problem how tho actual independence of various 
European States could be reconciled with tho standpoint of 
tho Romm law. The most important point, however, ot 
Ins statement is that there wore independent kingdoms which 
wero not under the empire. 

With Andrew of Isemta wo may compare tho terms of tho 
great eulogy of tho * Empire/ written by Jordan of O na- 
bruck in tho latter part of the thirteenth century. lie had 
tho highest reverence for tho Roman Empire, winch was 
now held by tho German nation, and solemnly warns the 
Romans and the Tope, as well as the German pnnccs, of the 
great dangers which would be brought upon the world if the 
empire wero to be destroyed, and ho says that the authority of 
Cicsar was above all other earthly authorities, and contained 


1 Andrew d« Iserma. * Peregrin*.* 
fol 3. v i “ Cora constitutions* regm 
facial quilibet re* monarch* in regno 
»uo, etiam contra legem positnarn. 

. . . Sod qu* mint uni reroutes habontes 

iunodictionero cum imperator ut dom 

mus to tins mandi J . Idem Lben 

rege* ®t exempti ab Impeno, ut re* 

6 icHi*. qnsm ha bet a Konauia eedsei*. 
mint monarchic in regnu tun .... 
cum «ino hujuatnodi proscription* rel 
pnnapis Romonnrum concession* reges 

VOL V 


oln non hate* rent ahqua regalia in 
terns et regnu em«. uec moneto fa 
ciende . fol 7, v equiparetur re* 
In regUO suo im per* ton in impeno suo. 
... Item dicimui d« omm teg* Lben, 
ab impeno sicut e»t regnunt Sicitic 
. . Ilex regm eat monarch* est . . . 
Item dmmus regem »b impeno Lberum 
habere Cscum neat imperator . , 

Ilex Anghio fiscum bab«t . . . Jtego* 
Lon go bardie dicunt »* habero ... hoo 
idem dicit Be* Sicfli* " 

K 
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them all. 1 In a later chapter o! the same work, however, 
he gives, in a passage already cited, a cunou3 account of the 
creation of the French kingdom by Charlemagne. He says 
that tliis kingdom, in contrast with the empire, was to be 
hereditary, and that the king was not to recognise any superior 
in temporal things.* 

The French writers of the thirteenth century repudiate 
emphatically the conception that the emperor had any 
authority in France. The author of the very interesting 
tract, in tho form of a discussion between a knight and an 
ecclesiastic, written in the course of the conflict between 
Boniface VIII. and Philip the Fair of France, says dog- 
matically that no one can make laws for those over whom 
he has no “ dominion,” and that therefore the French cannot 
make laws for the empire, nor the emperor for the King of 
France.* And in another place he develops more fully Still 
the principle that the true dignity and authority of the 
Kang of France is the same as that of the emperor, and con- 
tends that when the Empire of Charles the Great was divided, 
tho kingdom of France retained the same powers as that 
part which had the name of the Empire. 4 


1 Jordan of OBnabrOclt, ‘ TracUtua 
do Prerogative Romani Imperii,' t . 1 

*' Ostendit erum potest* tem Cessna 
alua po testa tibus inundanis prr eminero 
at ipsae sub eo continent 1 

* Id id . v. : “ Form, quia ipso 

Karolus Rex Francorum extitit et 
illud regnum ad sum f Herat, ox sue 
ceeatone devolution, lmpium fuisset 
efc todecens, quod ipse suns heredcs 
digoitate regia ponitua demidaseet. 
Statuit igitur . . ut Franetgene cum 
quadam rrgm Francorum portions 
regem habereot do regali serotne jure 
herodiM.no suoceasurum, qui in tern- 
poralibua oupenorem non recognoa 
octet, cui videlicet tamquam uspereton 
poatentas ad homagiura vel aliquod 

* ' Diaputatio inter clencum et mill 
tem,* p. 75 s " Nullus emm potest de 


us atatuere, super qua, constat ipsum 
dominium non habere Sic neo Fran- 
corum rex potest statue ro super im 
penum, nee imperator super regem 

4 Id.# p- 80 . M Cler : Xm per atom 
sanxerunt ista non reges, et ideo per 
bonus imperatores, o miles, nunc out 
legum gubemecula mode ran. 

** 113 . Hoe reeponsum est blas- 
ptiemiie Et qnotnam. ut mdetur, aut 
origmem tgnoratis regtu aut quod 
videtur venue, dims altitudnu inn- 
detia, B Carolt Magru registrum in- 
spiciatia et histones prQbabdiasiinas 
revolvatis: invemetia quod regniun 
Franciaa digniBsuna. conditions imperii 
portia est, pan divisions ab eo ducreta, 
et equal! digiutate et auctontate quin, 
gentis anrus circiter lnstgmra ; qtucquid 
ergo privilegu et digrutatia retmet 
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John o! Yarn, writing on the same conflict, admit* that 
there should be one spiritual head of the world, and that 
Peter and his successors held that place, not by tho authority 
of some council, but by tho institution of Chnst Him*clf , 
but, he continues, tins is not true In temporal matters, for 
there is no Divmo law that the lay people should be subject 
in temporal things to one monarch * It is true that In one 
place he u«cs a phrase which is a little ambiguous The 
king, ho says, is supreme in his kingdom, and the emperor, 
if ho wero monarch, would bo lord of tho world * It is not 
very easy to say what John means That he docs dogmaticnllv 
repudiate any claim to superiority on tho part of the emperor 
in Prance is, however, clear from a later passage in which he 
discusses tho “ Donation ” of Constantine — wo shall return 
to this in a later chapter, he argues that, whatever may be 
the validity of the donation, it has no reference to France, 
for the Pranks were never under tho domination of the Homan 
Empire * 

impeni noroen in parts una. hoc regnom legibtu, ronnvtucLrubus et pnrilegiu 
Tnnr-im in alia. Cum eaim mini, et bberUtibuj datt* regta 

dmwooe. Franeorum regnura • rebqua pn/tw, patm adJcre. posse 

parts disceasit fmpmi quiequid la nuoorre quel, bet. equitat* et r»Uoo* 
part* decedent* et pemtua ab lmpcno tcanilUi aut com erne proccnbu*. 
rxnter.te, impenora iptom quondam unit yuum fuit tempe r are ** 
obtiouit, ant ibidem Jure alutudima * John of Par.a * Tracts tu* da 

aut poteatatu exercuit, hoo prion pi FoteaUt* Rep* et Fapali * iu t “Non 

*eu Franeorum regi m eadem plenitu tic auteia fid r lea laid a* ha bent ex 

dm* c«s«t. Et ideo aieut omnia infra jure dinoo, quod aubaint in temper 
tertninoa imperil aunt, subject* esse abbua nni monarch® supremo." 
uoecuntnr unpeno, ne qu® infra ter ‘Id. id-, 19 '"Non eet autem 
isinoe regm regno. Et sicut imperator caput (La-, the Pope) quantum ad 

eupra totura impenum aoom ha bet regimen in temporal) bua ecu dia- 

legea condere adder* eia, aut demera position* temporal; um. red quilibet 

«ic et Hex Franci®, aut omnino lege* rex eat in hoc caput regm «ui, et 
imperatonas repellere, aut quamlibet imperator monart ha ai fuent, eat caput 
placuent permit tare, aut fllu a toto mundi * 

regno »uo prescnptis et abiecti* noraa * Id. id , 22 4 Tertio apparet, quod 

e placuent promulgare Alioqum n ex dicta donation* nihil habet papa 
aliquid non, ut saepe acadit, riaum super regen Franci®, da to etiam quod 
fuent etatuendum, n rex non posset aoluiaeet, et geoeralia d* toto unpeno 
hoe qni eat tummui time null u* pot*- fanuct quia beet CaJIici inveniantur 
n* quia ultra eum non eat superior tempore Oetavum Auguau unpeno 
ullus. Et ideo, domine elenoc hnguam Romano fuuae subieeU, tamen Franci 
a eat ram coercito et agnosci'.e regem tmoquam.*’ 
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The position of France is clear, and we can now observe 
that the position in Spain was the same. In one place in 
the 4 Siete Partidas ’ Alfonso X. uses the highest language 
to describe the dignity of the emperor, and his place as the 
vicar o! God in the empire to do justice in temporal matters, 
as the Pope is God’s vicar in spintnal things. 1 A little farther 
on, however, he uses practically the same terms to describe 
the dignity of the king; he also is the vicar of God in his 
kingdom, to maintain justice and truth in temporal things 
as the emperor does in the empire.* A little farther on 
Alfonso even argues that kings have not only the same 
powers in the kingdom as the emperor has in the empire, 
but laTger powers, because they hold their lordship by in- 
heritance while the emperor holds his by election ; * and in 
yet another place he sayB explicitly that by the grace of God 
he has no superior in temporal matters.* 

It is plain that while Alfonso X. may think of the emperor 
as having the place of highest temporal dignity in the world, 
he quite as clearly repudiates the notion that the emperor 
has any authority over other kingdoms, and indeed claims 
for the king exactly the 6ame authority as that of the emperor. 


The conclusion, which appears to us reasonable and well- 


1 ' Sieta 1'arUdaa,' u. 1, 1 “ Im- 

peno ea grant digtutat, et noble et 
honrada sobre todaa las otras quo los 
homes pueden haber ea este mundo 
temporalmente . . . et el non es t«nudo 
do obedenerr & cicguno, fueras ends 
al Papa en laa cop as espintuales. . . . 
Et otrosi, dixieron loa sabioa qua el 

impeno para facet juaticia en lo ten>. 

* Id , u 1, Ss “Vicanoa d« Dios 
son los reyea cads uno en au regno 

pueatoa sobre laa gentea para mantener. 

laa en justuaa et en verdad quanto en 

lo temporal, kien asi como el emperador 

en aw urjoenn.*’ 

1 Id, u. 1,11: " Sabida eoaa ea quo 


todoa aquellos poderee qua desueo 
dexamoe que loa emperadores ban et 
deben haber en las gentea de au un- 
peno, qua eaos miamos han loa reyea 
en laa de sua regnos. et mayorea; ca 
ell os non tam aolamente eon aefiorea 

de eua tierraa mientras vireo, ma» 

sun k aui fmamientoa laa pueden 

dexer & aua herederoa, porqua han 
el aeflono por heredat, lo quo non 

pueden facer loa emperadores que lo 

ganan per election, aai como deauao 

deximoa." 

* ‘Eepecido," i. 1, Is : *' E puea 
que eetoa las fezieron que avion ma- 

yoree aobre si, mucho mas laa podemoa 

noa faser que por la merced de Dios 

non evemoa mayor sobre nos en el 
temporal." 
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founded, is very much the same as that which wc expressed 
at the end of our third volume — that is, that while the con- 
ception of the political unity of the world under the ono 
authority of the emperor still survived as a theory in some 
quarters, it had no real significance in the political theory 
of the thirteenth century, or in the actual structure of political 
society Me venture to tlunh that it is time that students 
of history should rccogmso this, and should recogm*o that it 
is not really in accord with the characteristics of the political 
order of the Middle Ages to think of them as tending towards 
an international or universal unity, &b far as this was to be 
found in the temporal order What importance there may 
have been in the conception of a political unity under the 
control of the spiritual power wo shall consider in detail 
m the second part of this volume In our next volume wo 
hopo to consider what was the real importance and signi- 
ficance of such conceptions as those of Danto and other 
writers of the fourteenth century 
As far as the mcdiaival civilisation in the proper sense 
is concerned — that is, the civilisation which reached its cul- 
mination in the thirteenth century, — wo feel ourselves com- 
pelled to say that its tendency was not towards unity but 
rather towards disintegration, not indeed to such a confused 
anarchy as that of the tenth century, but to the development 
of the national Bystem of modem Europe How far this 
Bystem is again to be transformed by the creation of some 
new organisation of unity the future aloue can show 
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THE THE0F1E* OF THE RELATION*- OF THE TEUrOT a 
AND sriF.lTC*L FOfiERS 


CHAPTER. I 

IVNOCEXT IIL 

I"f a p*evious volume wc hare dealt with the thconr* he’d 
by Innocent III regarding the relations between Chcrch 
and State eo far as they appear fro a the Decretals TLe*e 
parages are very important but they do cot cover the whole 
ground, and it is nece' ar* - to consider his «cnnons and lotto's 
not included in the Decretals 

The compiler ol the Decretals did not hesitate to include 
very strong statements regarding the powe*s and p’T-emmence 
of the Popes 1 , the.se do not, however, give a complete idea 
of Innocent’s chums So far as they go we have shown, in 
di*cus«mg the relevant passages, that while Innocent held 
that the spiritual power was g-eatly supeno- in dignity to 
the temporal, yet he also held that both aliie were of divine 
appointment. In the ca«e of the empire Innocent admitted 
the right of the German princes to elect their ting to be 

* ff. * O^ntu, 3, I * Fete*- homo, ifd IVa Kpa.1!, q-» Kceacaa 
tatem troarffrendi pcnti_-« it* th pcctifvs. qxa non pen fco rr *-1 
Ktinois tjccomei es cajsjter. qowr «rn 0« rena g-r-» in tfra, nxl&- 
*cli basto Fttro Twano «eo p*r iann ret otE—ate prcaati. 

Ipwora mc««sari v ra mu. *peciaui p*m non to Stic*. »ed cL»t=* potivsi *art>- 
ktpo mb ail rt eoiicMaifc. Son «mzn r..*V dw-InL 
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promoted to the empire, after his coronation by the Pope, 
but he claimed the right and authority to examine the person 
elected and to decide whether he was fit for empire. lie also 
claimed the right to decide in the case of disputed elections . 1 
In the case of disputes between rulers, Innocent claimed the 
right to arbitrate where a question of sin was involved.* 

In the Vercelli case he laid down the rule that suitors 
would not be heard by the Holy See in matters within the 
jurisdiction of the secular courtB, unless justice were refused 
by the civil authorities concerned. Should justice be refused, 
recourse might be had to the bishop or to the Pope ; especially 
at a time when the empire was vacant and there was no 
superior to whom they might appeal for justice.* Finally, 
it seems that he maintained that it was for the Pope to decide 
in cases where it was uncertain whether the matter was 
one for ecclesiastical or for secular authorities to deal with . 1 
The passages cited in the Decretals, from Innocent, do not 
include any reference to Constantine’s donation, but there 
is an important statement on this subject in one of his sermons 
to which we shall refer later on . 1 

Every reader of Innocent’s letters must be struck by his 
tremendous assertion of the Pope’s exalted position. Gregory 
VII. was content to be the vicar of St Peter.* For Innocent, 
the Pope is the vicar of Christ (or sometimes of God) ; less 


1 Yob u. p. 217 f. 

* Vol u. p. 219 f. 

* VoL ii. p. 223 

* Vol. n. p 231 f. 

* Sc# p. 183 f. 

* Thus (we quote from Ench Cas- 

par'* edition of Gregory VII Register) 
i. 72 “ No* (i a. Gregory) beet to- 

djgm qni vicani eras (i.*., of Peter) 

dicunnr.” in. 10*! “Et idea ex tn» 

gratis, non ex raeia openbus credo, 
qnod tibi plsctut *t placet, nt populos 

Christianas tlbi (•-*., Peter) epecialiter 
com missus mihi obediat epecialiter pro 
vice tua michi comanssa.” Similarly 
in ui. 10 ha writes ■ “ Coomderante* 
qaam djetncti icdicii do diapensataone 
ciecfiti nobis per fcesfcm Petrnm apoe- 


tolomm pnneupem.” Sometimes St 
Paul is associated with Et Peter — «-? , 
■ 34. Gregory give* absolution " aoo- 

tontsta prmeipnm epostolomm Petri 

et Pauli fulti quorum vice qnamvis 
indigm funigmur.” viu- 37 : " Proindo 
cirrurmi filu, suctontste sancte n- 

lonun Petri et psnb nobis beet indigm* 

concesae " In many passages bo speak* 

of himself as acting by the authority 
of Peter— *4 , i. 49 : “ Obeecremus 
et anctontate beat! Petn admonemu*. 1 ' 
As in the passage quoted above from 
viu. 37, St Paul is occasionally asso. 
ciated with St Peter as giving the 
authority. 
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than God but greater than man : the successor of Peter 
and vested with the same powers. Thus in a sermon on the 
consecration o! the Popo (possibly the sermon preached 
by him on the day of his own consecration) he speaks of him* 
self as placed above all peoples and kingdoms, endowed with 
the fulness of power, lc«s than God but greater than man, 
judging all, but judged by God alone. 1 In another sermon 
on the anniversary of his consecration he speaks of his marriage 
to the Church (of Rome) and of the dowry he Ins received — 
a priceless dowry, the fulness of spiritual and the “ latitudo ” 
of temporal powers As a 6ign thereof he has received tbo 
mitre to indicate his spiritual and the crown to indicate his 
temporal power 1 His authority is divine rather than human.* 
He has received of God such fulness of spiritual power that 
no increase thereof is possible* Innocent complained in 

* St P. L.. toI 817 Sermon** de partem mUicitu lime »oliu autrm 
diTtrn* Serrao II. In Conarcrationo Prtnu *a*umptua ret in plerutudmera 
rootificu tnatimi, col 637 8. Mihi poteatatie. In iignurn epintuihum 
naroqw* dieitur in Propheta i “ Con coot nit mifci mitrmm. la Kfnura 
•titui to «uper getitee *t regna. ot teroporiJiurn dedit ml hi coronam . 
evellea *t dr*truM *t dieperdaa et da dulrira pro aacrrdotio. coronam pro 
»i pro, ®t a-dificea *t plant®® " . ■ repno 

c*ten vocati aunt in partem aotUd » Reg I 4 1 7. col <23 A To th® 
tudinu, aolu* aut«m Petrus aaaumptua Arthbuhop of Tour®, 3rd December 
rst m plemtudinero poteatatie jam 1199. regarding th® transfer of biahop® 
ergo videtia quia iato aemu, qui from on® rhurch to another “S'oO 
•uper familiam conatituitur, pro- ®mm human* aed dmu potiua 
Ircto Tieanua Jrau Chneti, aueceaior potoalat® conjugium apintualo dia 
Petri, Chnatua dofninl. Detu Pha- aolntar, cum per Iraualationera re I 
raonia . Inter Deum ft homioem mediua dcpoaitionero aut etlam ceaaionem 
conatltutus, eitra Peum. aed ultra auctontats Rom pontificie. quern 
homioem • minor Deo, aed major conatat e®»® ncarmro Jeau Chrutl, 
bonune qui do omtubua judieat, et a epiacopus ab Eceleaia remoretur " 
nemine Judicatur . Apoetoli toco pro- * Reg VI. 163, eol 1*1. To th® 
nunti&oa, '*qm m® judieat. Domipua king of th® French. 31«t October 1203. 
eat” . . , . . “Soa Igitur . . . rairati aumus non 

1 JI P. vol 217 Sermo IH, modicum et turbati, quod eons ilium 
In Couaecratione Pontificia, eol 683, inure videna, et concinnaaae reeponeum 
A and B H*o autem aponaa (i-< , th® contra aedia apoetoli cm poteatatem, 
Ecclew* Roman*) non nuprat vacua, tanqu&m juruwJictionem ejua velia aut 
aed dotem mi hi tnbuit abequs prrtio vftleaa coarctare, qua in non homo nod 
prtfaobam, apmtualnjm videlicet pled Dour, Imo veniu TJeua Homo, in apin- 
todioem ®t latitudinem temporahom, toalibua tuque adeo ditatavit, ut 
magnitudinem et irmltitudinem ctro- nequoat amplma ampbari, cum adjec- 
nunqoe Nam cctrn vocali aunt m tionem non recipiat pleoitudo ” 
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March 1211 to the Archbishop of Ravenna of the behaviour 
of Otto IV. From his letter it appears that many held that 
he had brought his sufferings on his own head by raising 
Otto to the throne. His reply was that God Himself said 
He repented having created man. 1 As there is no acceptance 
of persons with God, so there can bo none with him. He 
has been exalted to a throne where he judges even princes, 
and should the King of France, trusting in his might, oppose 
the Pope's commands, he will be unable to Btand before the 
face of God, of whom the Pope is viceregent.* Innocent 
compares the despatch of his envoys to the faithful, to the 
missions entrusted by Christ to his disciples. 1 He cannot 
tolerate contempt shown to himself, nay, rather to God 
whose place he holds on earth. 4 Philip (of France) should 


1 Beg. XIII. 210. 4th March 1211. 
Deo et vobis de imperatore conque- 
nrour, qui beneficiorum noetrorum in- 
grstus, et promisaiomim luarum obhtua, 
rotnbuit nobis mala pro boms, . . . 
multlS immltantibna nobis quod mentO 
ea patimur, com noa fecenmus gladium 
de quo graviter vulneramur. Sod 
Insultatonbus nostna respondeat pro 
nobis Altissunus, qui puntatem animi 
noatn plena cognoscit, nec sine causa 
legitur de se ipso dixisee , " Paint let 
me fectitt homtnem (Cm vt ) " . . . 
Quis ergo de c*tero sibi credat aut quia 
de ipso oonfldat, quandoquidem nobis 
(Idem non servat qui, beet indigm, 

locum Chnsti tenemus in terns, qui tot 

ti tanta sibi contulimua beueScia I 
1 Beg I 171. col 148 C, col. 150 C. 

17th May 1198 To Philip, king of the 

French Licet dextera Donum suam 

(ecent in nostra promotions virtutero. 

. . . et illud nos voluont dignitatis 

solium obtinere, ut non solum cum 
pnnciptbus, sod de pimcvpibisa etiara 
judicemus ; . . . (col. ISO C ) 

cum luspirante Dorcuno immutabilem 

habeamus nec piece, nee pretio, nee 

amore, nec odio declmandi a semita 

rectitudirua j sed via regia mcedentea, 
nec ad deiteram declinabimus nec 


doviabimua ad emistram s sine per- 
sonarum acceptione facientea judicium, 
quia non eat personarum acceptio 
apud Deum Non ergo posses, quan- 
tumeunque confidos de tua potentia, 
subfcistere ante faciem, non dicimus 
noetram, sed Dei, cujus, licet im- 
menti. vices exercemus in terns 
* Keg I. 528, 8tb January 1199. 
To Vulcan, King of Dalmatia, noster 
Dominus et magiater, qui prxhuit nobis 
exemplum ut sequamur vestigia ejus, 
discipulom suos per umversaa mundi 
partes ad prcdicandum direxit. . . . 
Quam siquidem observantes constitu- 
tionem pro vi dam et salubrem Rom. 

pontifices, vicam Jesu Chnsti, qui in 

beato Petro . . . ab ipso Domino ra- 
ce permit plenitudinem potestatis ... 
per vans mundi chmata a euo latere 
aliquos dingunt et transmittunt, qui 

fideles in fide conaobdent, corrigenda 

comgant, . . . 

4 Reg I. 488. 22nd December 1198, 

col. 453 A. To Richard, king of the 

English. Alioqum, quantumcumque 
personam tua to in Domino diligamua et 
bonon tuo velimus . . . deferre, con- 
temptum nostrum, imo Dei, cujus 

locum, licet indigtu, tenemus in terns, 

non potenmus ultenus sequam miter 
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recognise what honour and glory be bad received from all 
Christiana for bis obedience to the Pope's orders . 1 Kings go 
revere him that the} bold devoted service to him to be a 
condition of good government.* Injured persons may have 
recourse to the Pope, the highest authority, and bound 
to do justice ns "debtor both to the wise and to the 
unwi«e ” 3 The Archbishop of Tours is commended for 
consulting the Pope about matters regarding which he was 
in doubt, as the Apostolic See has by divine ordinance been 
placed over the whole world, and should be referred to by 
all in doubt on any matter * The King of Armenia is praised 
because he sought the help of the Roman Church, not only 
in spiritual but also in temporal matters, and because he 
appealed to it to help him in defending his just claims (in 
justitns suis) * The name of the Apostolic See is revered 
even among nations which do not know God * God who 
“wrought effectually in Peter to tho npostlcslnp,” n!«o 


• Reg 111 19. September or October 
1100 To the ting of the French 
•• L'tinam mteUigat regain prudentia per 
scipsaltt ct » line ei fid eh bus fidcliter 
eiponatur quantum honoru et glono. 
leudie et fame-, la exeeculione mendn 
to rum noetrorum. epud omnee accrr 
Tent Cliriitianoa ” 

• Reg XVI 191, 4th November 
1213 To John, king of the Engluh 
" Rex re gum et Donnnui dominantium 
Jesus Chnstn* . . Ha regnum et eacer 
dotium in Ecclrna stabilmt ut eacer 
dotal* ait regnum et eaeerdctiura nt 
regale, . . . unuro proflciens univerais, 
quem auum In tcrria vicarluro ordi 
nant i ut aicut ei Qectitur own* genu 
ccelcatium, terreitnum, et etism in 
femoniui, Ha ilia omnee obediant et 
Intondant, ut nt unum ovile et tinua 
pastor Hune itequo regee saculi 
propter Deum adeo venerantur ut non 
reputeot ee nte regnare. nisi studeant 
ei devote servire “ 

• Seo pp. 152 and 174 f 

4 Reg n 77, 18th May 1193 To 
tlteArrhbishop of Tours “Quodsodem 
apoatoiicam consulis euper Jus quo 


dubia tibi existunt gratum genmus 
et accept uro. rum lex din no 

romtitutioois eamdero sed*ra totius 
poeuent or bis terrerum megutrem, 
Ut qiudquld dubitalur »b ah quo 
•b eo tandem rjusdrm ratio re 
qulratur.” 

* Reg 11 133. cot SIS K, 25th 

December 1193 To the King of 
Armenia “Ei s quo rst omne datum 
optimum et omne donum perfectum. 
qul corde pnnfipum habet in itianu 
>us et a quo est omnii potestas, quaa 
poesumut gratiarum refenmo* action*, 
quod te usque adeo in devotion* aposto 
lies' aedis radieavat, ut non solum in 
tpintualibus, eed in triuporatibus ctiam 
ad auxibum Ecclesi* Romano recurras 
et in tucndis justitua tuia per appella. 
tioncm interpositam opem cjus tm- 

• Reg XV. 189. col 712 B. SOth 
October 1212. To the consula and 
people of Milan “ Roetreroo a devo 
tione apostolico ecilis, cujus nomcn 
reverendum e»t etiam apud gentea 
quo Do mi mini non noverunt. toe 
perntus subtrexistis." 



15G 


TEMPORAL AND SMRITCAL POWEES. 


[past 


“ wrought effectually ” through Innocent, persuading Philip 
by means of the papal legate to make a truce with Richard. 1 
He writes to Richard of England that he has taken action 
after consulting with the cardinals, and in accordance with 
divine revelation (divinitns revelatum).* The pre-eminence 
of the Apostolic See is due, not to the decree of any synod 
but to divine ordinance.* There proceeds from the Apostolic 
See a sword, very sharp and swift, and it binds those whom 
it strikes, not on earth alone bnt also in heaven.* 

It is as the successors of Peter that Innocent claims for the 
Popes their exalted position. In virtue of this succession 
they are vicars of Christ, and as his vicars they have received 
from him authority (pnneipatum et magisterium) over all 
Churches, over all clerics, nay more, over all the faithful. 
Others have limited rule, the Pope alone has the fulness of 
power. While the Popes are inferior to Peter in sanctity 
and in the power of working miracles, they are in every 
respect his equals 60 far as their jurisdiction is concerned.* 

1 Reg. n. 54, col. 553 B. S6th April 
1199 To Philip, king of the French 
•• Qui opera tus cat Fetro in apoetolatu, 
nobis per ipeum ope ran et cooperan 
dignatus est, dum ad adventnm dUeeti 
fill! noetn . . . apost. aedia legati. terra 
cordis tin veaientem super se unbrem 
devote suscepit. . 

1 Reg I. 435. col 415 B and C. 

50th November 1191 To Richard, 

Ling of the English. “ In facto capells 

nobis f mt divimtus revelatum. . . 

* Reg n 511 C, 771 A. 13th Koran, 
ber 1188. To Alexius, Emperor of Con- 

stantinople. " Licet at] tern apostohea 

quaro djvina caput et mater omnium 

Ecelesarum existat. ..." 

* Reg. VI 181, col. 195 C, 5th 
December 1503. To the King of the 

Danes. *• ex cujub ore (teethe Apostolic 

See) proeedit gladius bis acutua. pens* 

trabQior onus gladio ancipiti, et a 


man ad roars tibratihs in momenta, 
utpote qm tan quam m ictu oculi mare 
transvolat, . . . ligans quos precutit 
non in terns eolummodo. sed in 
eurlia.” 

* Reg II. 550. eoL 779 B and C, 
S4th November 1199. To the long of 
the Armenians- " Romani pontifires 
succe as ore a Petri et vicaru Jesu Chnsti, 
Hbi mnneem per stioccssivaa vane- 
tatee tempo rum engulanter succe- 
dentes, super Ecclesis omnibus ct 
cunctis Eccleeiarum p nel atis , imo 
etiam fidehbus umverms, a Domino 
pnmatum et mSgtstenum acceperunti 
vocatis tie catena in partem aollici- 

po testa tis. Non enim in Fetro et cum 

Petro stngtllare illud pnvflegium ex- 

spiravit quod succeesonbua ejus futons 

usque in finem mtindi Dominus m 

ipso concessit; Bed pneter vit» sane- 

titatem et miraeulorem virtote*. par 

est in omnibus jonsdictio aucoes- 
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It is from St Peter that the Apostolic Sec (or ns Innocent 
also calls it the Bomnn Church, or the Urmcr«a! Church ) 1 
has received the primacy oner all other Churches James, 
the brother of our Lord, content with Jerusalem left to 
Peter the government not only of the Church Universal, but 
also of the whole world (sxculum) * 

We must now examine what authority Innocent did claim 


1 Innocent rfm* to nso nliCrr 
ently the word* unirer»*!i* ecrle*ia 
“ Romans ceelesis, Mid apostolic* 
k<1m to describe the church cl 
which Peter was the dirinely appo oted 
head, to whom the Popes succeeded, 
with all the power* given to Peter 
(S*e note 6, p- ISC) In hi* letter d 
1199 to the patriarch of Cotut»ouoo; le 
(Reg II *09 col* "6* D to 763). he 
ahow» how It i* that the Roman church 
u al*o the eccWu tin ■etwali* He 
write* ** No* autem inqumtiotu to* 
tali ter mpondemus, quod Eccliwa 
duabus de causu unirensUi vocatur 
Dial or enun universalis Ecclraa 
quie do mu reran conatat Ecclesul 
qu* Crwco wocabulo Coiboltca cO- 
nunatnr Et around am hanc arcep- 
t onem rocabuli Ecclesia Itomana 
non est universalis Ecclesia, aed par* 
universalis Ecdenjr pnma videlicet 
et prwcipn*, relob caput to corpore 
quoniam in ea plemtudo poteatati* 
existit, ad cwteros autem par* abqua 
plemtudmu denrmtur Et die tur 
universalis Ectlena ilia trna qua- rub 
*0 conunet Ecclea a* ruuvmas. Et 
secundum haac pomuu rationed 
Roman a t&otum Ecclesia universalis 
nuncupatur quoniam ipsa aola nngu 
Ians pnvilegio dignitatis cieteru eat 
pi-ala la pent et Dtss universalis 
Domnins appeUatur Est emm 

una generalis Ecdesia, de qua I entes 
inquit ad fetrum Tv M Fetrue 
tl tvptr kane pttram <rd ficabo Eetle- 
mam mean {Halt in- IB). Et aunt 
mult* particuUres Ecclesue E* 


o rom bm una ronaut t, et on* 

prwem net omnibus. " If the 

ur jeer* alia review* u t>» tody in tl* 
firmament of which am aet the two 
great I ghta [ a power*) it would 
are in lop! ally to follow that Peter 
and hia rufre a ao rr are aupreme over 
both but Innocent doe* not draw thi* 
concluaioD (are alao p. 158) 

* Reg II *09 col '59 C D l*th 
November 1199 Htuc (u., refer) 
Dctmnua ovea cuaa paacemUs eoca 
bulo tert a repel to commnut ut 
ahenu* a grrg" Dottumco renaeatur 
qui eum euam in auceeaaonbus sow 
noluent habere paatovem Non emm 
Inter ha* et Claa ovea dutinx t aed 
nmphciter tnquit To* c« on* meat 
(/row. m I ) ut omoea omnino J<1 
tethgantur ei ease commissar Jacobus 
eium (rater Domin qui ndebator earn 
columns, Jeroaolyxnltana tola con 
tentua ut ibi semen fratna prxmortua 
auacitaret uba fuerat erunfixua Petro 
non aoluro umveraam Ecoleeiam aed 

totuzn re Ii quit aweulnm gubernan 
dum. Quod ex eo etiam endenter 
apparel, quia cum Dominus appannsaet 
in lit tore discipulia nacigantibos arirna 
Petra* quod Do nun u* esset, ae miait 
in ms re to alua nangio cement bus 
pse tine twneGcio navu ad Dominum 
f retina ctt. Cum emm mare mnndura 
dmgnet, juxta vrrbom Psalmutao 
dicentu Boe man mapium et 
•panotum Cfie rrptjia quorum non 
esl Miwrw (Pju/m O l. *}) per 
hoc quod Petrus so mint in mare 
pnvikgnan expteasit pout Sen aiagn 
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as Pope in temporal matters. In a previous volume 1 we 
have seen that in one of his letters ho compared the pontifical 
and the royal authority to the sun and moon. In another 
letter be developed this. As the moon receives its light 
from the sun, so the splendour of the royal power and authority 
is derived from the pontifical authority.* The logical con- 
clusion would appear to bo that the royal authority is derived 
from the pontifical. Innocent, however, did not draw the 
conclusion, though here as in other cases he appears, con- 
sciously or unconsciously, to be laying a foundation for future 
explicit claims.* It is clear from other letters that Innocent 
did not as Pope claim supreme temporal power. Thus, 
in a letter to the consul and people of Jesi, he speaks of his 
unlimited spiritual jurisdiction over peoples and kingdoms, 
while by the grace of God he has also moch power in 
temporal matters. 1 Again, in a letter to the Archbishop of 
Ravenna, he writes, that ecclesiastical liberty is nowhere 
better secured than where the Roman Church has authority 
both in temporal and in spiritual matters.* In the Govern- 
ment of the Ecclesia two swords are required, the spiritual 


lens, per quod umumim orbem eua- 
ceperat gubernandum ; rater.- upon 
folia ut vehiculo nans contents, cum 
nulli eorum umversua fuent orbia 
commissi®, aed singulis singula? pro- 
vinces vel Federal? potius depu 

From thu it would appear (bat 
‘aatculum " and “ rnundum " are 
equivalent. 

1 V%d« vol. u p 147, note 4 . p. 215. 
note 1 ; and p 226 

1 Reg I 401. col 377, 30th October 
1198. To the pnot and to the “rec- 
tors " of Tuscany and of the duchy 
•' Porro sicut tuna lumen euum e eole 
eortitur, qua? re cere minor eat iHo 
quantitate annul et qualitate, situ 
pan ter et effectu . no regalia potestas 
ab auctontate pontificali sue? eortitur 
dignitatis eplendorem ; cvjus con 

e pectin quanto magis inhgret. tanto 

majori loituae decoratur 5 et quo plus 


ab ejua elougatur aspeetu, eo plus 
proScit in splendor*. Utraque vero 
potestaa aive pnroatus eedem in Italia 
meruit obtinero, quie dispomtione di- 
vina super umversas proviueias obti- 
nuit pnucipatum." 

* The logical conclusion waa drawn 
by later writers See p. 318 teq of 
this volume. 

* Reg II. 4. 17th March 1199 To 
the consul and people of Josi. '* Cum 
apostolic® aedis junsdictio spirituals 
null termuua coarct*tur, imo super 
gen tea et regna cortita nt potestatera, 
m multia etiam per pei gratiam ejua 
extenditur Junsdictio temporalis." 

* Reg I. 27. To the Arcbbiahop 
of Ravenna and his suffragans Un- 
dated; written early in 1198 “Nils- 
quam melius ecclesiastic® conaulitur 
hbertati quam ubi Ecdesia Rom. tam 

in temporslibus quam epintualibus 

plenam ohtmet potestatem." 
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and the nntcml. Both are gnen by God direct, tlie one 
to spiritual and the other to tenipor.il rulers 1 Wo shall deil 
later on with Innocent's reference to Constantine's donation ; 
wo need only mention here that ho treats tho donation by 
the emperor as of grace, and there is no suggestion, as in 
Innocent IV 's letters, that the Pope only received from 
Constantino that to which lie was already entitled 1 

We huo still, however, to explain Innocent's explicit 
assertion of Peter’s supremacy, not only over the whole 
Church, but also oter tho whole STculum " or “ mundum ” * 
It was m virtue of lus office as Clmst’s vicar, in succession 
to Peter, that he appointed and deposed kings, that lie gave 
them protection, that he ordered contending parties to make 
peace, that bo took the orphans and widows of crusaders 
under bis protection, and that bo confirmed treaties of peace, 
agreements, grants, and statutes. We shall give some examples 
of tho action taken by him in various cases, and the grounds 
given by him for taking it. 

Towards tho end of 1199 or tho beginning of 1200 Innocent 
had written Knloyan of Bulgaria (whom he addressed simply 
as “nobilis”) asking him to reccivo his legate. 4 Kaloyan 

* Peg HI s, llth October 1200 Reg IX 1 17. col 1080 D. 4th 
To the long of tho Hungarians. "Cum January 1108 To Duke Ladulaus 
ad vindictam malelactocum et laudcm " NunqUfcl ideo tibi gladiu* »b 
bonorum, nuUnilu usura gladu (t lf«o (t r . Cod) coltatus. . . " 
terrcnum a Domino accepena potto Reg XI IS. col 1 333 D "Qua 
tatum " propter, dilcctiMimo fib, glsdium quem 

Reg VII 212. eol. 827 R and C. ad vmdietam malelaetorum, laudcm 
7th February 1203 To tho king vero bononun a Domino acccpistl, 
o( tbe French •* gladium, quem gladio nostro junge " 

Petrus per sripsum exercet, non In Reg XV 189, eol. 711 D. 20th 
metuunt, qui sunt extra onto Domini October 1212 To tho consuls and 
constituti . . expedit, ut saculans peoplo ol Milan tho 1’opo speaks of 

gladius potestatu, qui ad tnalcfaetorum himself as one " quibus Petn glad i us 
vmdietam a re gibus et pnncipibus est comrmssus % t . ho claims only 
bsjulatur, ad vindicandam e\ sginetuf one aword 
injunom Salv&tons . . Ut igvtur * Bco p 308. 

qjadmau. njiem. Drumzuta. tjbi. tmiiAit., * Soft q U!k 

• . . non videans Brno causa portare ; 4 Reg II. 286 Undated, probably 

- . . oportet ut, .. eausam Dei allege* end of December 1189, or early in 
gladus apud eos " January 1200 
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did not reply till 1202. In his letter Kaloyan, who styled 
himseli emperor, asked the Church of Rome to grant him a 
crown and the honours given to his ancestors. 1 Innocent 
replied on the 27th November 1202, addressing Kaloyan 
this time as “ dommmus ” of the Bulgarians and Wallachians, 
informing him that he found in the papal registers that 
many kmgs, of the lands now subject to him, had been crowned, 
and that his chaplain whom he was sending to Bulgaria 
would, among other matters, inquire into the facts regarding 
the crown conferred by the Church of Rome on his ancestors. 1 

As Bulgaria had only regamed its independence from the 
Greek Empire a few years before,* and the fourth crusade 
had just commenced,* caution was obviously necessary in 
formally recognising the Bulgarian kingdom. In the following 
year, after the capture of Constantinople in July and the 
restoration of the emperor Isaac Angelus to the throne, the 
situation had altered. Some time before September 1203, 
Kaloyan wrote Innocent telling him that the Greeks bad sent 
him their patriarch, promising to crown him as emperor, 
and to make his archbishop a patriarch (Innocent had not 
done so), but he refused their advances and again asked the 
Pope to have him crowned as emperor and to promote his 
archbishop. 8 Innocent replied holding out to the “ dominus 
Bulgarorum ” hopes that his requests would be granted.* 
A few months later the Pope wrote Kaloyan, “ the King of 
the Bulgarians and Wallachians,” that he was sending him 
by a cardinal, a sceptre and a diadem. In virtue of his power 
as vicar of Christ, and bound to feed his sheep, he appointed 
him king over his flock, trusting in the authority of him by 


1 Reg V. 115, sometime in 1202. 

* Reg V. 116, col. 1114 C, 27th 
December 1202 “ Nos igitur ut super 

hoc majorem certitudinem haberemus. 

regeata nostra perlegi fecimua dili- 

geoter , ex quibus e video ter com- 
penmua quod in terra tibi subjects 

1115 li) Mandamus quoque ipsi (the 

papal legate), ut de corona progexu- 

tonbus tuis ab Ecclesia Romans 


collate, tam per bbroe vetercs quad 
alia documents, mquirat dibgentiua 
vents tem." 

* The Bulganan revolt commenced 
in USS. 

* The siege of Zara commenced on 
the 10th November 1202 

* Reg. VI. 142. Not dated. Some- 
time in 1203. 

* Reg VI. 144, 10th September 
1203. 
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■whom Samuel anointed David as Imp, and seeking to provide 
for the welfare of the people both spiritualty and temporally 
Beforo his legate crowned him, KaJoyan was to swear that he 
and his successors, and all the lands and peoples subject to 
him, would remain devoted and obedient to tho Roman 
Church As requested by Raloyan’s envoy, he gavo the king 
authority to mint money with his imago on it (tuo charactero 
insigmtum) 1 There is no reference in this letter to tho 
previous history of Bulgaria, nor to the inquiries previously 
ordered by Innocent, the action is ba«ed solety on Innocent's 
authority as vicar of Christ In a separate letter, probably 
written at the same time, he sent the king a standard (vcxillum) 
to “ u«e against those who honour the crucified one with their 
lips, but whoso heart is far from him * 

Svcrre, tho King of Norway, had for some time been 
engaged in o serious conflict with the Church m Norway, 
and Innocent directed that his followers should be excom* 
mumcated and their lands placed under interdict * Ho 
also ordered tho King of Denmark (per apostohea senpta 

1 Reg VII I Jllh Fclruary 1101 dura, recipiendo a t« Juratonara caa 
col J"9 C. “ Cum igiter lint imrarnu liowra quod no In et mfwionbui 
ejua nee* geramuJ in trmi qui dam I nottm et Eeeleaia> Itomuue derotu* 

natur In regno hominnm. et cxd eoluent et obrd mi permanebu «t cunctas 
dabit illud utpot* per qoem rege* tern* et per. tea tuo eubjeel*a iropeno 
regnant ct pnneipea dominaritur cum la obedientia et derotione aedia spot 
Frtro et lurwwonlna mi et nobu tobcai conserrabit. Ad poUlionem 
in eo. nOTtnmoi esae dictum " > Ego insuper vroerabilia fntn, noitn, . . 
pro I* rojarf, Fetrt. ut non deficuu quern ad eedem apoatolicam deatinatti, 
fide* tua, tt tu olt-pjando conccrru* pubbeam in regno tuo cudradi mono 
confirms frotru tuo* (Luc. XXII ) tarn tuo characters lnaigmtarO Iiberam 
" eum ex praenpto Domini one ejua tibi roncedimua faeullatem ' 
paacere teneamur. populis Dulgsro- * Reg VTI 1J, 23lh February 1101 

rum et Elacorcm, qrn mol to jam tem * Reg I 3S2, Slh October I IBS, 

pore ab ubenbua matru tu® alienati col 382 C, D ' \e autem ejus per 
fuernnt in apintualibua et tempo- verotae deacviat diutiua in inaontes 
relibua pa tenia aoBicitudino provider* mandamus quatenua J-onragiio 

volentea, ejus auctontate conSsi per populum dUigentms moneatia no lpeum 
quern Samuel Dand in regem rnunnt, ultenus aoqtn pra-sumant, & ut ei prrs- 
regem to atatuimus super eoe. et per tare sunburn vet favorem ” Tho» 
dileettim fihum, Leonem apostobev who disobey to be excommunicated, 
aedis legatum. . aoeptrum regni ac and the landa of See era • aupporters in 
re giom tibi mittimus diademe, ejna Norway to bo placed under an inter 
quasi nostna tibi mambas imponen diet 

VOL. V. L 
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mandamus) to take up arms against him. 1 He also 
directed the Archbishop of Norway to excommunicate a 
bishop supporting him.* This was in 1198. In 1211, long 
after Sverre’s death, the disputed succession again came 
before Innocent, the supporters of his descendants still 
refusing to accept the Pope as arbiter.* 

Besides appointing and deposing kings, we find Innocent 
actively supporting them. Thus in March 1202, before 
John’s final breach with Philip, Innocent wrote the Arch- 
bishop of Rouen, directing him to take action against John’s 
rebellions barons m Normandy, or in his other lands in France. 
He was, on the Pope’s authority, to warn them, and if this 
failed he was to inflict ecclesiastical punishments.* 

We may take other instances of Innocent’s action in pro- 
tecting kings from his dealings with Hungary. It is notice- 
able that, though the Roman Church had long-standing 
claims on Hungary as a feudal State, the Pope does not issue 
any of hi9 orders as feudal lord of the kingdom. Bela, King 
of Hungary, was succeeded by his son Emerich, who had been 
crowned during his father’s lifetime. Coelestine HE. forbade 
the Hungarians to assist Andrew, Emerich’s brother, on pain 
of excommunication, and in support of this policy one of- 
the first letters written by Innocent after his accession was 
to the Abbot of St Martin’s, summoning him to Rome to 


1 Reg. I. 383. etb October 1198. 
“ Sere mt item regiam rogamue. mone- 
mua et exhortamur in Domino. PC per 

apostolica aenpta mandamus qua ten os 

ad defendendaa Ecclesiaa. dcncoa in 

eua libertate tuendos, Lberandoa pau 

perea et potentes <ie manu persecutors 
illiua, uno etiam ad dejiciendum mon 

strum illud (t e , Sverre) ... tali ter 

Ktcniam et II oat ram conaequi gratiam 


speciahua mereana " 
a Reg L 384, 6tb October 1198 
* Reg XIV. 73. 7th Juno 1SU. See 

also Hurler's * Geochichte Fapst In. 

nocenze dee Dnttcn,’ vol. in. chap 


* Reg. V. 31, 7th May 1202. “Ideo 


fratenntati turn per apostolica aenpta 
mandamua atque prxcipunus, quste- 
nua, ai qui la Normanma vet alua 

partibna cismanma eidem regi aub- 

jeetia contra Bum prasumpsorint f*- 

bell are et ipffl debitam aubtraxenot 
reverentiam et honorem. prxsump- 
tionem eorum auetontate nostra mil- 

fultua, momtione prsmiaea, per oen- 

■note, compeacaa, mandatum apoetO' 
beam tali ter impleturus, quod ot 
noatram et regiam gratiam valeaa 
nbenua promeren.” 

Wo shall refer later oo to the 
action taken by Innocent to support 
John after he had become a voaeal of 
the Church (p. 184). 
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answer for tlie support Ue had given to Andrew* Before 
his consecration he al«o wrote Andrew, directing linn to carry 
out the promise he bad given his father to go on crusade 
In enso of failure ho would bo anat hemal Hod, and should 
Ws brother die childle*3 he would be pa« 5 cd oicr In the succes- 
sion by his younger brother* In Juno tho same year, at 
Emencli s request, Innocent allowed the king, so long as 
Hungary was in a disturbed state, to retain in tho kingdom 
any twenty crusaders ho chose * lie wroto at the same time 
to Andrew, ordering him (per apostohc-i senpta tibi mandamus) 
to bo faithful to his brother, and forbidding him to make an 
armed attack on the king or to stir up sedition against him 
Disobedience was to bo punished by excommunication, and 
hi3 lands and those of his supporters were to bo pheed under 
interdict 1 * * 4 In February 1203 he directed tho archbishops 
and bishops in Hungary to gne an oath of fidelity to Lndislaus 
boforo his father, Emcnch, started on crusade Uo gave 

1 Jleg I 7. early in 119S. regnuni ipmim ad minorem fratrero 

* Iteg l 10 rath January 119S tuum appellatione pcvtposita devol 
44 Vrrum eodem p»tro tuo itibUto da vendum. 

medio, cum Hierosolymitanura iter * peg I 1*0, 16th Juno 119$, 

to aeapero arnnUuN, assumpt* pero * Peg I 171, IStb June 1199 *‘E» 

gnnatiorus oblitu* quam contra ini mi semper Eeclem* Homan* regtiura 

CO* cruel* dingere debuera* in fralrcm UDgart* devotio courunt, ilia *cm 
tuum ct regnum Hungan* convert!* ti per dUectiom* tinrcriU* Eecledam 
aciem bells to rum, - *»oa autem, quoa cidem regno conjunxit, nt apoetoliea 
diebu* istis ad ponti&cmtui oBiaom tedea regno ipm tam in epintualibus 
licet immento*. Dominos evocavit. quam tempo ralibus patem* solbci 
tam poci regiu TIangan* quam tu* tudini* affectum curs vent impertirt et 
volentea saluti conjulere, nobilitatern regnum ipsum a fido ao mutate *rdi* 
tuam rogamua, ao per apoetoliea apo*toLc» nulla fecessont tempestate, 
tibt *cnpta precip endo mandamus pobil tatem tuam rogamu* mone 

quatenus propomtom iter ampias mua et exhort am or in Domino ac per 

et bomiLter proaequans no *t onus apoatolica tibi senpta mandamus qua 

tibi » patre injoOctum et a to aponto tonus tabtor da ertero in fidclitato 

ausceptum occaaono qualibet detrec ipaius («< , King of Iluogary) ac devo 
tans, patema to reddas sucecssiono tiona persutas Ad h*c tibi di* 
indigtium et h*feditatis emolumento tn etuis inhibcmtts na in regem vel 

pnvens cujus reensavens onera aup regnum arms mover* pr*r*umas vel 

port are Scituroa ex turn snaths sedition* m aliquam auscitaro ” 

matis to vinculo aubjacere et jar* Should ha disobey, tbo archbishop* 

quod tibi si dictus rex sina prole and bishops had order* to excommuw 

decode ret in regno unganar compo cate him and place lus lands under 

tebat ordina gemtur*, prjvandom, et interdict 
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this order that the pontifical authority should so guard and 
defend the kingdom that it could not be transferred to another. 1 
A year later, at the king’s request, he ordered the Archbishop 
of Gram to crown his son, though a minor j the father giving, 
on behalf of his son, the customary oath of obedience to the 
Homan Church, and an undertaking to maintain the liberty 
of the Hungarian Church.* In April 1205, after the death of 
Emerich, the Pope wrote, as vicar of Christ and bound by his 
apostolic office to protect minors, directing Andrew not to 
allow the regaha to be dispersed during the minority of his 
nephow, Ladislaus. 1 At the same time ho directed the Hun- 
garian clergy to defend the king against attack.* In June 
1206 he again addressed tho Hungarian prelates and nobles 
on behalf of Ladislaus, directing them on pain of ecclesiastical 
penalties to take the oath of fidelity.* 


1 Reg VI. 4. 25th February 1203. 
" Ut igitur in absentia tanti pnncipis, 
... ad regrn tutelam ot defensionem 
taliter pontificalia aeciogatur aucto- 
ntas, quod regnuro ejue transfem non 
possit ad hostes . . . fratermtati vestr® 
per apostolica scripts mandamus et 
distncte pracipimus, quatenua, ante 
quam re* ipse (i a , of Hungary) iter 
peregnnationis arnpiat, cum, junta 
doctriDom Apoetob, ait regi tan quam 
prtecellonti ab omnibus deferendum, 
Ladislao, filio ejus, quem Dorainua per 
gTatiam auam illi conceasit hcredem, 
debitum juramentura fidelitatia exbi- 
beta curetia," the penalty for breaking 

“ ilba etiam, quoa idem rex, tam ad 

filn eui curam, quem annuente Dommo 

erspectamua . . . haredem et patn 

euceessorem in regno, quam admiruetra- 

tionem regui comnusent. Juxta ord- 
inationem regia jpsiua roverentiam 
debitam exhibere curetia ” 

* P.eg VII. 57. 25th April 1204. 

Before crowning the archbishop “re- 

cepturua ab Ipso patre, filn am vice, 

lie® cedis obedientiam, quam super 
EccSesi® Unganca libertate, eicut pro- 


gemtores aui cum humflitate *c devo- 
tione debita impendenint.” 

* Reg VIII. 39, 25th April 1205. 
" Ut igitur eidem regi (i e , Ladislaus) 
regm jura Integra conserventur, not, 
qui apostolatus officio tenemur tuen 
puptllum, cum lliius, quam via indignl, 
vices goramus m tems ctn dicitur per 
Prophetam , Fupillo tu ena adjutor, 
. . . auctontate praaentiura aub obtes- 
tations divini Judicu distnetius Inhi. 
bemua, ne, dum idem rex fuent in 
ctate min on, abenentur regalia in 
detnmentum ipsius. . . .” 

* Reg. VIII. 40, 25th April 1205. 
“ Ut igitur erga regem ipeuzn, qui post 
patns deceaaum vobia dominua re- 
mans it et hares, fidehtatis conslantiam 
observens, auctontate vobis pTasen- 

tnim distnetius inhi bemua, ne cui 
contra coronora ipsius consilium vel 

omnino, regia defendentes honorem, 
ai quia forsitan contra euro agero 
tentaret.” (See also VIH. 42 of 

same date, and VIII. 41 of the 27th 

Apnl ) 


IX. 78, 7 th June 1208 
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We must turn to another important aspect of Innocent a 
relations to the Temporal rower We find him frequently 
intervening in conflicts between rulers, endeavouring to 
persuade or compel them to peace with each other We 
shall in later chapters have to consider the similar action 
specially of Boniface \ III and in our next volumo wc si all 
have to deal with some works which seem to indicato that 
tho conception of some international system or method of 
setting forward peace was for some time at least, of 
importance 

In a previous lolnme 1 we have dealt with Innocent s letter 
to the French archbishops and bishops regarding his claim to 
arbitrate between Philip King of France and John, lung 
of England and requiring tho cessation of hostilities 

There were many previous and subsequent ca'es in which 
Innocent directed tho contending parties to make peace or 
a long truce, but this case is remarkable from the stress laid 
by Innocent on tho fact that ho was taking action on a com 
plaint by John that Philip bad sinned against him, and that 
be was therefore bound as Popo to deal with tho complaint 
and to inquire into the charge This was the letter finally 
selected for the Decretals, no doubt because it appeared to 
give the Popo all tlio power ho required, while avoiding the 
appearance of direct intervention in political controversies 
It would bo difficult to conceive of a caso in which one or 
both the contending parties could not bo accused of sin 

According to Wendovcr, a papal legato bad endeavoured, 
m 1189, to compel Philip of Franco and Richard to come to 
terms with Richard s father, Henry II , and had threatened 
to put all Philip s lands under interdict Philip refused to 
6ubmit to the legates orders, and denied that the Roman 
Church had any right to sentence a King ol France for pun 
ishmg a rebellious vassal, the very point taken by Philip in 

tolica vob a scripts prwupiendo man they do not obey the Archbishop of 
dantes quatenus aobol qua reg Oraon and the Bishop of \ aradin hsvo 
nascotur e dem quod auctore Domino instruct ona to compel them to carry 
foturum speratur fn pronmo Jura oot these orders distnctioaa qua 
mentum 6de! tat s ad mandatum patns con ve nit eppetlal one remota. 
perns erne diffieultata prtcstetis I£ 1 \ol u pp 219 2"2- 
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1203.* In 1198, the first year of Innocent’s pontificate, Richard 
appears to have complained to the Pope of injuries he had 
received during his absence on crusade. One of the persons 
ho accused was Pluhp. The Pope replied that Philip had 
brought counter charges, and that he hoped to be able to come 
himself and inquire into the matter. Should he be unable 
to come, he would have the matter settled by a legate. He 
concluded his letter by a peremptory order to Richard to 
make peace and to keep it ; otherwise, trusting in the power 
of the Almighty, whose vicar he was, he would by ecclesiastical 
pressure (districtione) compel him and the King of France 
to keep the peace.* He also wrote a similar letter to Philip, 
dwelling on the obligation that lay on himself as Pope to 
restore peace among those at variance with one another.® 

While Philip and John were at war in 1203 the Pope issued 
peremptory orders to Phibp to make peace, or a truce with 
a view to a lasting peace. 

He threatened Philip in case of disobedience with ecclesi- 
astical penalties, and wrote a similar letter to John. In his 
letter to Philip he based his action on the duty laid on him 
to seek peace and ensue it. He dwelt on the horrors of war, 


* Mathew Pans Vol 11 p 339 

* Peg. I. 230. Slat May 1108. 
Should he be unable to come (col 
199 A) "per legatos nostros quod 
justum luent, sine personarum arcep- 
tione, faveute Domino, atatuomua. 
Mud autem eeremtatera regiam no- 
lumiu ignorare, quod quantumeunque 
nobia moloslum exiateret praefatum 
regem Francira ac te Ip aura in aliquo 
molestare, non potenmua aliquatenos 
austinere quin voa ad pacem ineundam 
pan tor et eervandam per diatnctionem 

peUamus , non do nostns vmbus con 

fidentee, sed do llhus ommpotentia 

cujus vices, licet immenti, exercemus 

* Reg I. 355. Date not given, but 
probably in the summer of 1198, acme 

months after the letter to Richard 


referred to above. "... Unde no>, 
qui vices Chrisli, beet insufficient**, 
exercemus in terns, ejus sequentes ex- 

consuetudinem imitantes, ad reforman- 
dam inter discordant*?, verie pacis coo- 
cordiam intendere volumus et tenemur ■ 
prierertim Cum ex diacordantium ipso- 
rum dissidio magnum tarn ipsis quam 
Ecclesus et paupenbus terras sum ut° 
et toU Cbnstiano populo provenent 
dot nmen turn ” See also Reg VL 153, 
31st October 1203, to the King of 
Franoe. According to this Islter (col. 

177 A) Richard compbed very un- 

willingly whde Phibp accepted at once. 
This was no doubt the case, aa Richard 

was at the tune pressing Philip bard, 

to Richard aa it was well timed for 
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and on the encouragement given to the Saracens by this 
conflict between Clmstnns He was bound to interfere 
lest the blood of the multitudes shin bo required at his hand, 
and he therefore sent his enaoya to secure peace, or a truce 
leading to peace, between tbo two hangs 1 Philip, before 
answering, called a meeting of his magnates, ccclciastical 
and lay. After bo was assured of their support, he replied, 
according to a papal letter, that he was not bound to submit to 
the papal decision m feudal matters (dc jure feodi et hominu), 
and that the Pope had no say in controversies between king* 
(nihil ad nos (i e , the Fopo) pertmet do negotio quod vertitur 
mter reges) Innocent, m Ins replj , expressed his astonish- 
ment that tbo king should appear to wish to limit the Tope's 
jurisdiction in matters IIo expressly disclaimed any intention 
of dealing with a feudal matter, but with tho question of sin, 
raised by John's complaints against Fhihp This is the first 

1 Jteg VI CS, 26th May I10J ostendamos ingratos par-era evange 
** Cura sererutas non ignoret quod htare tenernur 61m pans pfiwf 

•pud no# mo non debeal acceptio bra. Innocent speaks of tho 

penonarum. inde ntdimia tun non evils which have been c nosod by tho 

grnvitcr sustinere, >1 circa ipaum pc-» dissension between him and John, not 

torahs officii ilebituro exsequaraur only to their respective kingdom# but 

. . Siqaidrra esse non debet In ore to tho whole Christian people Ho 

nostro verbum Domini aUigatum, m] dwells on the horrors of war. the en 

liberum potius, ut cornpiamus libera coursgement given to tlio Saracens 

inquictoi . . Oportet ut nos. qui and tho ruin of soul*. * No lptur 

vicem ejus («-« , Jesus) beet ind gol sanguis lot populorum do postn* 

exCTcemus in terns, ambulcmus quo msnibus requirstur. no rei tot mor 
tnsdmodum ambulavit, • . h out li urn at • videaznur, si quod sbeit I 
aatem T»pa celsitudo. quod inter ipeos Umjuam canes muJi non no lentu 
Dominie® Nativitatis pnmitias, pa latrort tacuenmus in toata necessitate.** 
cein engrlus bone voluntatis homuubus lie is sending tho Abbot of Coscman 
nuntiavit et in orticulo possioms and others to exhort him to mako 
pacem Dominos in discipuloo, quasi peace or a truce to enable a peace to 
hxreditono jure transfudit, dura, qua* bo sotUed with John. “AlioquiO. 
ultimum testamentum conficiens, in quantum cun quo tom to quam ipsuai 

quit eis, Pocem meam do vobis .. . in Domino dilignmua, dusimulara 
et . . post resurectioaena suom hoa tamen nulls rations potenmus, quin 

pnmum voce ad discipuloo fuit usus , ea, qu® dictus nuntius nos ter, juxt* 
Pa* vobis, et itcrura theo pa* vobis. formam sibi datam a nobis. 
*se igttur nos, qai sumus secundum duxent statuenda, foaoraus in viola 
Apostolum hxredcs Dei, cobxredes biter observan " A similar letter 
autem Chris ti, relict* nobis hxredatis (60) was sent to tho king of tho 
exlubearaus ind gnoa et grati*. • . English 
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letter in which the Pope refers to these complaints. lie still 
dwells in this letter on the evils and wickedness of war. 1 
This was on the 31st October 3203. A few months later, 
probably in April 1204, Innocent wrote the French ecclesi- 
astics a letter, portions of which were incorporated in the 
Decretals, and to which we have previously referred.* In 
thiB letter the Pope lays much more Btre3s than in his letter 1 ' 
to Philip, on the fact that he does not desire to diminish or 
to interfere with Philip’s powers, and he emphasises the fact 

1 Reg. VI. 183, 3 let October 1203 tione patema. qnaro judiciana potaaj 


(col 177 D) 14 Nee hoc dicuani, Un- 
quam nobis potestatera velimus inde 
totem usurpare, vel quidquara injun 
ger* quod ad officii nostn non per- 
tmeat potestatem, Quid emm monui 
inns, quid suggesaimua t . . Certe n 

bcno rncohmus, ut fare re ti* pacem vel 
trengaa, selva justitia utnusque . . . 
(col 178 A). Quod enun evangelizaro 
pacem ox in j undo nobis officio tenea 
our Faaluusta nos docet." Innocent 
quotes Other passage* from the Scrip- 
tures ou the necessity of preaching 
peace and on the penalties for disre- 
gard of the commands (col 178 C, D). 
" Pre terse, null us dubitat same mentis, 
quin nostrum sit do ua qu» ad aalutem 
vel damnationem amm® pertinent 
judicare.” Ho then dwells on tho 
horrors of war, and urges his own re 
epo natality should be not oppose such 
proceedings. He proceeds to touch on 
John’s complaints (col 179 C). “ Ecce, 
conquentur rex Anglia, /rater tuua , 
. . . quod pecces in ram, . . . Com pint 
te inter te aliqu&ndo et sa solum, . . . 
frequenter commonmt, ut ab ejus 
desisteres Imaone. Adhibuit quoque 
non solum duo* vel tree testes, sed 
multoe magnates mduxit, ut inter te 
ac ipsom rupta pacts feeders reforma- 
rent, . . Verum quia per hoc a pud 

celsitudmem tuam pemtus nil prof eat, 
quod in eum peccaveras, Ecclesi*. 


tat*. Ideoque aeremtatem tuam pel 
prsdictum abbatem li-e , his envoy! 
non potestative com pint, aed benign* 
eommonuit, ut a fratris reasares injuria 
et cum to, vel in verm pacts feeders 
vel congruent** treugarum indues ai 
convemres. Quid lgitur restat de 
e*tero, tun quod n Ecclesiara non 
•udiens, sicut hactenus non audisti, 
te sicut ethmeum et pubticanum, quod 
dolentee tedicimus, ha beat, et post 
pnmam et seeundam correctionem 
evitet J ... Bed dice* form tan, quod 
non peccas in eum ; sed et flle reph- 
cabit in contranum, quia peccaa. Quid 
ergo in hujusmodi contradictioms arti- 
culo (aciemus T Nunqmd, inqmmta 
plemus et cognlts ventate, proceders 
juxta mao datum Domini omittemus f 
(col. 180 B). Si formtan asseras quod 
non pecces in regem pradictum, sed in 
eum utans potius jure tuo, cum ills quo 
ratur quod graviter pecces in eum . . . 
no m hoc quasi dll bin vel humannm 
precipitate judicium, vel mandntum 
diviDum neghgere videamur, buniiliter 

patiatis,” . . . that his envoy and the 
Archbishop of Bourges “ super hoc de 
plauo cegnoscat, non ration* feudi, 
cujus ad te spactat judicium, sed occa- 
sion* peocati, cujus ad nos pertioet 
sins dubiutione censuta.” Should 
Philip disobey “ per praodictaro abba- 
tem officii nostn debitum exaeque- 
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that he is dealing with a question of sin in which the Tope a 
jurisdiction could not he questioned Ho makes a very 
bnef reference to the horrors of war (rehgiosorum locorum 
excidium, et stngcm popish chnstiani), hut the special 
feature of the letter, mcluded in the Decretals, is the stress 
laid on John s complaint that he had been sinned against 
Innocent asserted bis right to intervene m quarrels between 
secular rulers before and after bis contest with Philip, but 
be did not endeavour to justifj 1 is action as based on a 
complaint by one of the parties We shall cite a few cases 
In 1199 there was a dispute regarding Borgo San Donino 
between Piacenza and Parma Innocent wrote that inns 
much as according to the apostlo love is the fulness of law, 
dissension makes men tran , >gre*sors of the divine law, and 
1 e directed 1 is representative to require Pnccnza and Parma 
to come to terms, and if thev failed to do so of their own 
accord, to compel them if necessary by excommunication, 
to submit to the Pope a judgments 1 * * * * * * 8 Hero it will be observed 
that the mere fact of dissension is treated as a am, and as 
giving the Pope ground for compelling submission to bis 
judgment In 1207 Innocent wrote the Florentines requiring 
them to make jicace on reasonable terms with the Sienno«e, 
as the quarrel was the cause of grave rerum dispendium, 
grave injury to men’s bodies, and immanc danger to their 
souls, while it belonged specially to the Pope, as vicar of 
Clinst, to restore peace Ho had accordingly instructed one 
of lus cardinals to taho the necessary action, and should 

1 Reg 11 39 2 th April 1193 To per admonit or>em et exhortationera 

the Abbot of Lodi Cum plerutudo ipaorum et tusm implort valcat quod 
Ifgis secundum Apoetolum < t dilectio mandamus tu per eieom poles 
profecto duisensio divinai Ifgu hominera tetum consul util et cone kanorum et 
conatnwt transgreasorem Innocent pnne palium foutorum Um plarent 

goes on to deal w lb the dispute be qnam Parmcno if* os Tlaoen et INrro 

tween P cenza and Parma regarding ad subeundum judie um nostrum sufT 

Borgo Ban Donino and directs the cientisssma in m ambus tuia hi n c Cndo 

abbot (col 681 C and D) per ta pra* I ta caut one ( ee j 

et akos quo* ad hunc neceaaanoe et eis Insuper eommioens quod nu 
cognovens ease tractatum ad eorum mandalia paruennt aposlo! C a> aedia 
concordiam et pacem intendas manua nostras super eia curabimu* 

8 vero dean per datum non foent nt aggravate 
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either party prove contumacious, he was to deal with it by 
ecclesiastical censure. 1 * 

In 1200, in a letter to the consuls and citizens of Genoa, 
Innocent dwells on the danger to souls, the injury to pro- 
perty, and the “ personarum dispendium ” caused by the 
quarrel between Genoa and Pisa, and on his duty to deal with 
those disregarding his orders. lie refers also in his letter 
to the way in which the quarrel hindered relief being given 
to the Holy Land.* 

The last letter we shall refer to, in this connection, is one 
addressed by Innocent to John in Apnl 1214, a few months 
before the battle of Bouvines. In it Innocent directed J ohn, on 
pain of ecclesiastical censure, to malio a truce with Philip to 
last at least till after the General Council, summoned for 1216, 
was over, and it appears from the letter that he also wrote 
to Philip in similar terms. He gave these orders as the war 
between John and Philip prevented help being sent to the 
Holy Land and was causing other dangers, and he was there- 
fore bound m virtue of his office to intervene. Besides ordering 
an immediate truce, Innocent directed that two arbitrators 
(mediatores paws) be appointed to treat for a permanent 
peace. Should they fail, the two kings were to submit to 
Innocent’s decision, and give guarantees that they would 
obey. 8 There is no reference to any complaint by either 

1 Reg X 86, 11th July 1108 "Cum tudioe to* duximiu redueendoa . . • 

‘ ‘ ' ' ‘ - - * grande pne/ato cardinal) * J ‘""“ " * 8 
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pnrty, and it is singular Innocent should have ventured to 
give peremptory orders after his previous rebuff bv Philip 
posnbly ho counted on the political situation to compel the 
parties to yield 

Tho cases we have cited appear to show that Innocent 
held that as vicar of Chnst he could require the rulers of 
States or cities at war with one another to cca«e hostilities 
and to submit to his judgment, even thoflgh neither partv 
had appealed to him 

There was another class of ca'es in which Innocent fre 
quently intervened— namely, where the interests of widows 
and minors were concerned lie describes himself os debtor 
to widows and orphans , and ono of those who'C wrongs 
he endeavoured to right was Bcrengana the widow of Bichard 
J In this capacity m 120 1 ho wrote John that he had gi\en 
orders that trnle'S ho aolontanly did justice to Bcrengana, 
he would be compelled to do so by ecclesiastical pressure 1 
"Next j ear he wrote again on tho same subject, as the rep 
re«entatno of Chnst, who is no acceptor of persons and who 
does justice to all, and accordingly directed John to carry 
out his agreement regarding Bcrengana 5 dowrv SI ould 
John fail to do so, an inquiry was to bo made and the pro 
ceedings referred to the Pope for orders * In 120S tho dowry 

lendo ut pro tot et tutu penruli* majestatem dirnm quart) per hire 
ev tandu. treugas meats* rl otwmlu grantor ofendisti valcas coroplarar* 
ad innrrro saltern tuque poet genrrale ao laudem et glonam in eonspectu 
concilium celebranduro rebus in eo bonunum proraeren Aboq tin. quia 
statu manentibus w quo eruot com nduu et orpbams special, !cr lumiit 
ps» trengsj a parti bus firtnsbuntur in aua Justitia debitor**, tu* aalut 
Et duo mediator** pans abeque poll us consul cn tea abbat bus. 

malitia eligantur qui Gdebter interim dedimus to maadati*. ut ip*u te ad 
tractent do concordia refortnanda. restitutionem el ad justitiam 
qu*> si forte prove mm non poesimt, coram eis plraartsm exhibendarn mom 
nostro to* arbitno comnuttatia, prw Hone pratroissa, per district oarra svcle 
stitis super his cautiombus.” siastieam. appellation* remote, com 

1 Reg \I 191 1th January 1*04 pellant 

sersm totem tuam rogamus attente * Reg VII IBS, 12th December 
et monemus. qustenus, d vin* 1*04 “£ judex qui wo Douro 

p c tolls intuitu *t noetrarnm precum timebat, nec bominem, cecebatur 
obtentu sspedict* regioai {> S-, Bereu commotus ad i niton ti am nduie eon 
Sana) oblota restituaa mu versa, e dem querentia do ad versa no suo rmd ctam 
super hu to! ter satisfaciens quod fecit eidem quanto magu cos a climo- 
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had still not been paid, and Innocent wrote to John that if 
he did not admit any obligation to her, he should refer to the 
Pope, who as the vicar of Christ was inspired by God in his 
judgments. John bad failed to appear before the Pope, 
though Berengaria had been represented, and Innocent could 
no longer postpone action. Should he not appear within a 
month all lands included in Berengaria’s dowry would be placed 
under interdict. 1 

Shortly after his accession there was a remarkable case of 
papal intervention. Innocent gave as the ground of his 
action that by virtue of his office ho was bound to give com- 
fort to the afflicted, and he therefore ordered the release of 
Sibilla, widow of Tancred, and of others all imprisoned by 
the orders of Henry VI. m Germany.* It seems very unlikely 
that Innocent would have ventured to issue such orders 
except in the stato of confusion in Germany due to the death 
of Henry VI. and the dispute as to the succession. Innocent 
not only ordered the release of Sibilla and other prisoners, 
but directed the recipients of his letter to excommunicate 
those holding the prisoners in custody, and to place the whole 
diocese in which they were imprisoned under interdict. There 
is no suggestion m the letter that the Pope had acted os 


nbue vidumun non debernua overture 
Bure a nostra*, qui, licet ufimenti, ejus 
locum tenemus in terns, qui omnibus 
injunam patientibus, sine personarum 
acceptione, faeit judicium, et voce 
propfactica eubvrmn jubet oppreaso, 
et viduam defensan f " 

• Keg XI 223, 21st January 1209. 
Innocent wrote John regarding Beren- 

gana'a dowry (col 153S D) “ Verum* 

tamen ai to (orsan enstiroes eidem in 

aliquo non tenen, coram nobis, qoi 

personam hoaunia m judicio non 
acupimus, sed justum judicium, prout 
ills nobis inspirare dignatur qui omca 
judicium dedit Fiho, judicamus, saltern 
ipsi debueras justitiam exhibere, ao 
non uti potent]® msgrotudme contra 
illam.” This did not end the affair, 
but we have quoted enough to (how 


bow Innocent proceeded m such 

* Reg I. 29. To the bishop of 8utn. 
Ac. Undated, probably February 1 1 98 
“ Verum ne compassionis nostr® »ola- 

edmimstrationis debito compati volu 
mua et tenemur, perntus subtrahatur, 
quibue ipse Dooinin jam videtur ex 

parte placatus." Innocent has ordered 

the archbishop and others to release 

Sibilla and other prisoners. " kj man- 
datum nostrum forte non fuent adim- 
pletum, vos m detentores eorum ex- 

eommuwcatioms aententiam proferatjs 

in qua nobilea ipra tenentur vel ad 
quam fuennt forte translati, interdicto 
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feudal overlord of Sicily lie based Jus action entirely on 
his duty as Pope to comfort tlioso in trouble 
Crusaders were under the special protection of the Church 
We need only refer to n few letters i«sued in the first year of 
Innocent s reign as Pope In one letter to the Archbishop 
of Magdeburg and his suffragans he directs that the property 
of all crusaders, from the time they take the cross, be taken 
under the protection of St Peter and of himself, as well as of 
all archbishops and bishops Ho al*o gave instructions 
regarding the action to bo taken in the case of wrongs 
done to crusaders placed under the protection of the 
Church during their peregnnatio 1 In tho same year 
he gave orders to PI dip of Swabia and to the Duke 
of Austria to return the ran«om paid by Richard for his 
release while he wns on bis way back to England from 
Palestine * 

An important function of the Pope at this time was to 
confirm agreements between secular rulers For obvious 
reasons it was often of great advantage to both parties to 
have an agreement solcmnlv confirmed by tho head of the 
Church and recorded in his registers A case in point is his 
confirmation at the request of the King of Franco of an agree 
ment between him and Count Baldwin of Flanders It was. 
Innocent wrote, his doty in virtue of his apostolic offico to 
provide for the peace and quiet of all, but it was specially 
incumbent on him in this case owing to his affection for 
the king and owing to the advantage (commodom) to the 
Church when Philip and his kingdom were at peace lie 
confirmed the agreement as reasonable, drawn tip by tcbgi 

* Reg I 300 27th Jane 1198 Tho perrgnnatione permanaeTiiit «p*-c;a. 
letter commence* “ Quanto gramonbu* I ter rub protections *edii apostolic** 
rerum et personamm peneulia a* const tut I 

opponunt qui relicta domo propna pro * Rrg I 238 3Iit Slay 1198 and 
liberations aalutifer* cruel# et terrw 21' 30th May 11 9S respect rely direct 
•anct* tan to c rea tuit oneo the return by the Duke of Swab a 

Ipaorum et re ram anarum vigil an tior and by the Duke of Amtna of money 
mira nobia meumb t cum Um ipw taken from R chard I 
quam res eorura amt, donee in aancta 
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oos and prudent persons, properly authenticated and sworn 
to, and accepted by both parties (ab utraque parte recepta ). 1 
Frequently in confirming agreements the Pope laid down 
that any one infringing them should be dealt with by 
ecclesiastical censure (this would ordinarily bo excom- 
munication ). 2 

Besides confirming agreements, we find other cases in which 
Innocent directed the clergy to enforce orders given by a 
prince— e.g., he wrote the Archbishop of Gnesen and his 
suffragans directing them to enforce the decision of the Duke 
of Silesia that Cracow should always be held by the eldest 
son of the reigning duke . 2 

We have already referred to the Vercelli case, in which 
Innocent laid down that injured persons were entitled to 
appeal to the Pope for redress where there was no other 
competent court or temporal superior to do them justice . 4 
lie quotes Alexius as urging this principle in an appeal to 
the Pope against bis uncle, another Alexius, who had usurped 

* Reg I 130, early ta May 1108 utraque parte recepta auctontate apoet. 
•' Licet er lujuncto nobui apostolstti* confirruamu* et priesenti* ecnpti patro- 
officio cunctorum teneamur pro vi cl ere einio comm uni rous " 
qnieti et pacem inter singulos exopt&re, ■ Ef , Reg HI. <0. 19th December 
quietem tuam et regm tui tan to spe- 1200. between the Count of Hander* 

.Claim* conservare volumua et debemus and the widow of the former count 
et inter magnificentiam regiam et “ n quia, contra conventiones pr* 
homines *uo* firm* paos enstere misaas quae volumue et mandamus 
feeder* atudioems aHectamus, quanto inviolabiliter obserrari, venire pr»- 
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the empire of the East.* In this case political considerations, 
and possibly also the diflicnlty of enforcing an award, may 
have prevented hts taking action. A remarkable instance 
of intervention, going apparently far beyond the Yereelli 
case, occurred in 1C05, when be directed the Archbishop of 
Armagh to deal with a complaint brought by one Norman 
noble in Ireland against another. The complainant alleged 
that he had boon compelled by fore© to give up Us property 
in Ireland and leave the country and abandon all his claim3 
there. Innocent's orders to the archbishop were to inquire, 
and should be find that war had been levied unjustly on the 
complainant, the aggressor must restore the property taken 
and release him from his oath. Should be disobey the arch' 
bishop’s orders, he was to be excommunicated, his lands 
placed under interdict, and the complainant released from 
bis oath.* 

Among the most noteworthy incidents of the pontificate 
of Innocent HI. is the Albigensian Crusade. The two great 
headquarters of Maniehean forms of heresy, at the end of the 
twelfth century, were Southern France and Northern Italy, 

1 Hop V. 152, 180» NomaboT 1205 * Rop. Yin. 11*. l.t July iros. 

(»l llST A). “No* titfsi rnr»tul lasoncl li* .Irfiluiup et 

jrodccU* U1.VT dmum rraj-cadoo- AreaA uj oOarr cln'.i to dml nUi 
dam. quod pc*d.cta» Mmv olua *d tho corcjUist c-1 Jctn do Ccarcy 
fnwntun nctlnn •fWil'os p«TTta in Kvcat II. do Uivj. Sl«gU it fmT, 
« Ittlnm uwtraeB ptwai, to U b« ilti lb, tersm ni »rces^i 
ioaiiunobiLi23»KotE*aonira*Jtant»VtM, by LS» Utter. “Clen iisjas in 

propcomt quyeUoerm. •.wrrm., tp-tcJ to loco, dspeer ct* Dorado, ecouteti, 
patxom rjoa iniosto rtfrt t i. *t l «rrj ct. aoc m aj ja Torbtim prophcsictaa. 
ttan cttjmtt# nrKin. «< d-d d'ti- drhtco, duulm, (rL,-,tidm un. 
snv* ntrmli rrstoJjr Daocipoto*. ot jwtmtia. rt faancuLa, dop«=iot it»» *c 
qxao »J **jpon*?«r 2 nobis coo potor»t cLcuttoro oo* qvj octfrorti *tml. 
taboro rMurium. « dm, ] flU A potto- Lino* rt d-srtCT por o cow cats.” tbra 
lam, mos tia iifKntibia qtan isi. tb, rrapltr, ettd rrstoco «bi! to 
pirn tit as drbitCTT*. M justtUam facoro tad Ulra by rtolreor. »a»l east ro- 
troobamur. . . So* *1*> tio Hoot- W«o ts rirtia frees li» c«t£a extorted 
prU.rr t*so referred to u i preriocs from lira. Cucbed-ouce to to pumahed 
Tclam*. «her» to jorti£e* tw InpUma- by rare me natation *aj iatrricl. 
iron cl ItCip'* rtfldrea by tfco fact Orpen. * Iceland cader tbo Nonages.* 
that rt£ip bad bo superior w temper*! tcL u. chajv seta. p 111. pros *a 
tttna* to *kctn to ccuM apply (ret u. Bceccnl cf tfus quarrel. between Jefca 
gvillt.). do Cctgcr aad Ilajt d» Luty. 
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and specially the former. These forms of heresy had long 
engaged the attention of the ecclesiastical and of the secular 
authorities. As far back as 1022 a number of heretics had 
been condemned at a synod held at Orleans, 1 and the matter 
had repeatedly come before other provincial synods, some 
of them presided over by popes.* In 1179 the Lateran Council 
referred in one of its decrees to the open profession of heretical 
doctrines in Gascony and in parts of the county of Tonlouse. 
The faithful were bidden protect the Christian population 
against the heretics. The property of heretics was to be 
confiscated, and it was declared that their rulers might law- 
fully enslave them. Those who took up arms against them 
were to receive some remission of the penalties of their sins, 
and they were to have from the Church the same protection 
as wa9 given to crusaders.* Two years later Lucius HI. at 
Verona, supported by Frederick I., anathematised the Cathari 
and other heretics, and on the advice of his bishops at the 
suggestion of the emperor, he directed that inquiries should 
be made by the clergy in every parish where heresy was 
suspected. Counts, barons, “rectors,” &c., were to swear, 
if required by the archbishop or bishop, to help the Church 

1 Hefele. Con. Ges , voL it p 074 f. Culto, sicut abqui, nequitiamsuamexer- 
Second edition. ceant, ned Buoin tnorem public* mam. 

* L c., p. 680, 687, 731. also to) t. festent . . . snathe mail decenumns sub- 

345 6, 668, 698, 642 4 Leo IX. and jacere , et sub anathema la prohibemua 
CaUxtua II respectively presided over no qoia eoa in domibna, vel in terra soa 
the synod of P.heims (IV. 731) and tenere, vel fovere, vei negotiationem 
the Council of Toulouse (V. 345 0) cum eis exeroere prasumat." Si mila r 
See also Mansi, vol. xxi. col. 718, penalties are prescribed for aU who 
the decree of the synod at Kheims support them and “ Relaxatos autem 
over which Eli genius lit, presided in se noverrnt a dehito fidelitatis et 
1148 hominu ac to tins obsequn j . , • Conti 

See also 1 c . col 632 canon 23 of maoenturque eorum bona, et liberum 
second Lateran CounciL sit pnnopibos, hujosmodi homines 

* Xlansi Con , voL xxu , coL 231 f. sobjicere servituti ” 
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agimtt heretics and their supporters. Those disregarding 
the order were to be punished by excommunication, and 
their lands to bo placed under interdict Cities resisting 
the order wore to bo cut off from intercourse with other cities, 
and to be deprived of their bishoprics 1 

Innocent held it to bo one of his most important duties 
to deal with heretics,* as his office required of him to main- 
tain the kingdom of God freo from scandals * In April UPS 
ho despatched a monk named It uner to visit tho South of 
France, and he ordered the ecclesiastical and sccuhr authorities 
to help him. lie ordered them in thcca*cof obstinate heretics, 
excommunicated by Rainer, to confiscate their property and 
to bani'b them. Should tbo heretics stay on after Rainer 
had issued an interdict, the nobles were, as became Christians, 
to deal still more severely with them Rainer had received 
from the Pope fnll powers of eicommunication and interdict, 
and tho princes mast not bo displeased at such seventy - , ns 
Innocent was determined to do all in his power to extirpate 

1 Muni Con., voL xxu., col 478. tioni mandate Si vero id obeerrare 
Decree at tynod of V cron* 1181 apainat nolueruBl. bonore, qoem ebtinent, 
heretic*. M Ad b*c, do cpiacopali con spolientur , *t »J alic® nollatemu mu 
« iho. et supgertiono culminu fmpcnalu. mantur . n* ruhilo Cointu exconimuni- 
et pnncipuo ejus, adjecimus. ut quill catione hgarnba. ci tern* i poo rum 
bet arehiepucopus rtl epiacopu*. per Inlordulo eeclesi® Oiipjxmendi*. Ovi 
se, Tel arehdiaeonurn ruum, out per too outrm qu» hio decretalibua mjti- 
ahos ..." moke inquiry regarding tutu dairnt resuteudum. Tel contra 
heretic* and any found bo dealt with comrotmitionem epucopi punire neg- 
by the bishop Refusal to take an lexsnl rrtujiler.tr> , aliarum careat 
oath ** superstitions damn* bdi " to commcroo cintatum, et epucopmli 
suffice for condemnation as an novent digmtate pnvrndara " 
heretic. "Statuunua insuper, ut * Reg U #J, 7th May 1189 "Inter 
comites, baron ee, rectorea, eonsulcs, scfliatudinea noatm, ill* debet ewe 
emtatum et aliorum loco rum. jttxta pretcipua. ut capum..« vulpectdaa 
eommomtionem srehiepisooporusi et qu® mohuntur vtnevn pomjni detno- 
episeoporum, pmtito corporaliter jura hn, species quidem ha bent re diver»»«, 
mento promittant, quod in omnibus sed caudal ad m nee m colligstas, quia 
pnrdietia fortiter et efficaater, cum de vamtato coneeniuot m idipeum." 

•b eu faennt exmde requmti, eccle- * Reg IX. SOS. K>th December 
sam contra heretieoe, et eorum com- JJOfl (col 1050 O “ Com igituf, ox 
plices adjurabunt, et studebunt bona wjuncto nobis officio, d« regno Dei 
fide, juxta offiaum et posse suum, collegers scandals tepeamur. et quan- 
ecclesiaatlca eimihicr et impenaha tom posaumns hojn*modi bestias (is 
statuta, area ea qu* dmmus, execu- heretics) oppugn are. 1 ' 

VOL. V. if 
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heresy. Any one -who favoured or shielded such heretics 
was also to be excommunicated and was to receive the same 
punishment as those whom they favoured . 1 

In the Same year ho confirmed orders issued by his legate 
in Lombardy forbidding tho admission of heretics to any 
dignities ; nor were they to be allowed to take part in elections. 
All podestas, consuls, and members of official bodies were to 
swear to maintain these orders. In the same letter ho con- 
firmed the authority given by the legate to the Archbishop 
of Milan to enforce these provisions by excommunicating any 
who might prove contumacious, and by placing their lands 
under an interdict.* In a letter to the King of Hungary the 
Pope stated the penalties he enforced against heretics (m 
his own territories), and asked him to banish them and to 
confiscate their property.* 


* H«g. I. 04, 2I»t April 1198 "Ad 
bare, nobilibus vina pnncipibus, conn- 
tibua et univeras barombua et rnagns. 
tibua >n veBtra provincia con*titutis 
pnecipiendo mandamus at In remia- 
aienem injungimun peceatorara, ut 
Ipaoa benigna recipients# pan ter et 
devote, eia contra hatreticoa tam vin- 
liter et potenter assistant, ut ad vm- 
dictum roalefaetorum. laudem vero 
twnonim. potestatem nbi traditam 
probentur laudabibter eiercere, et ei 
qm hicreticorum ab errore auo com 
roomti noluennt reaipiscere, poetquara 
per pnedictum fratrem Raiuenum 
fuennt oxcommumcationia eententia 
innodati, eorum bona confiscent et 

do terra eua prosen bant, et si poet 

mterdictum ejua in terra ipaorum pr»- 

ci pee obnatiannoa, . . . Dedimue autem 
dicto fratn R. liberam facultatem ut 
coe ad id per excommiinicatioms aen 
tentiam et interdictuin terra appella- 
tion© remota compel la t, nee volvimua 
ipeoe tegre ferre abquatenue vel moleete 
ei eoa ad id exsequendum tam distnete 
compelli pracipimua, cum ad ml 
ampbus intendamue nti seventatis 


judicio, quam ad extirpando* bare. 
tieoa . . ” Receiver* and favourer* 
of heretic* are to be dealt with aa 
severely as heretic* by the Pop* 1 * 
legate. 

• Ree I. 298, ISth June 1198 Hi* 
legate in Lombardy “inetituit ut d» 
cwtero haretiei ad eomulie et digni- 
tatea Lombardi® nullatenu* admit* 
tantur nec eligendi abo* sis arbitnum 
conferatur nec in ehgsndia peraoma 
ad eas vocem debeant aliquam obtinere. 
Ad id autem servandu ra in posterum 
potestates, ecnnulee, conmlia Lom- 
bardi® aetnngendos conetituit jura* 
tons cautions et te ad recipienda jura- 
mente eorum in quibusdam civita 
tibue deputavit, indidta tibi (the Arch- 
biehop of Milan) bbera facilitate con- 
eorum interdict! senteAtue fenendi 
Tlieso orders were confirmed by the 
Pope. 

• Reg. Ill 8, 3rd October 1200 In 
a letter of the previous year (Reg HI < 
25th March 1190) to Viterbo, m the 
papal territories. Innocent bad directed 
that not only heretics but all who 
favoured them in any w*y were to be 
punished. They were to be avoided by 


CHAP I) 


rrsocirsT in 


173 


returning to Innocent s action with regard to hereby in 
Trance, we find tint for ecvenl jears ho endeavoured to deal 
with tlie heretics of Toulouse and of the neighbouring districts 
through their rulers, but relations became more and more 
strained In 1207 Rijmond, the Count of Toulou«o was 
excommunicated by Peter of Castclnau the papal legate, 
and Innocent wrote the count, endorsing Ins legate s action and 
threatening to take away hnds held by him of tho Church, 
and to summon the neighbouring princes to take awav Ins 
other lands 1 A few months later, 15th January 1208 Peter 
was murdered The I ope ictmg on suspicion of his com 
pbcity, again excommunicated the count, and a crusade was 
started against tho heretics * Innocent alio authorised the 
seizure of his lands by any Catholic, subject to tho rights 
of the overlord The Pope had before this made several 
ineffectual attempts to get Philip, Ivmg of Franci to tako 
tho matter up, but Plnbp was not prep ircd to run i ny n<ks 
with King John of England still on his hands, and he even 
attempted to limit strictly the number of crusaders from 

»U Any on« guilty of heresy became prrsecutoreffl losurgant relinrndo » bl 

ipso facto mfacnis 90(1 ocapable quascunque term* do tm* pole runt 

Of holding pobbe Office and of ginng ocrupare 

evidence nor could »ueh a on* inhmt. * Reg \1 •() col 1337 D not 

In addition to other penalties in papal dated but aoroetiroe before tho twddlo 
territories thr r properly was to be of March 1*03 Although the Count of 
confiscated Innocent also directed Toulouse ni already escommumcated 
that similar penult e» should be ira yet quia tamen certis md cur mortis 

posod elsewhere by the aecular powers asncti T n (is Toler do Castclnau) 

Failure to inflict such punishment pnrsumitur ease reus ob hano 

would be dealt with by eceles ast cal quoque causam anatl cmatizatum eum 
punishments. Tho Just ficalion for j ublice nunt etis auctontate spoa 
such seventy was that heret ca Dei tol ca denunt etis ab eo interim abaol 
1'diujn Jesum Christum ofTendunt a utos rt cuihbet cathol co viro Lee re 
cap te nostro quod est Chnstus eeele salro jure demiai pnne pal is, con solum 
s astiea dobent d strict one prscadi et pereccui personam cjavlem verum 
bon s temporal! bus spol »n cum Ion go et am oecupare ao del acre terra ra 
a t gravius sternam quam temporslem ipsius 

fadore maiestatem In October of tho taraa year (Reg 

1 Reg \ 69 29th May 1207 (col \I 156) Innocent announced that 
1163 C) VV th regard to nc ghbounng crusaders against pros nc ales lucre 
pnncea tha threat is umvers a cir t cos were under the protection of 
cumpo* tis pnne p’bus inpmgemus ut the Church 
n te selut n hoatem Christ et Ecctes * 
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his kingdom, but had to withdraw his orders in view of the 
popular enthusiasm . 1 Ho also took exception to the Pope’s 
orders regarding the count’s lands. 

After the conquest of Baziers by the crusaders, they be- 
stowed it on Simon do Montfort, their leader. This grant was 
confirmed by Innocent, who also gave orders that each house 
should pay annually three denam to the Holy See as a sign 
that Simon de Montfort would maintain them in devotion 
to the Holy See and to the true Church.* When later on he 
was pressed to agree to the confiscation of all the lands of 
Raymond of Toulouse, he refused on the ground that he 


had not so far been convicted 


1 Letters of Top* to Philip Augustua 
calling on him to suppress her ray in 
LaDguedoc Reg. VII 79. col 381 C. 
28tl> May 1204. Innocent directs tbs 
king if the noblee or citiee will not ej*ct 
the heretic! from their lsnda or receive 
or favour them "ipsorum boos eon- 
Cleon, et totam terrain corum domamo 
regio non difleraa applicsre.” 

Reg VII. 188. 16th January 1203; 
Reg VII 212, 7th February 1203; 
Reg X 149, col 1297 D, 17th No- 
vetober 1207 In thia last letter the 
Pope directs “ ilia valeat remieaio pec 
catorum quam hie qui laboroot pro 

Reg XI 28, col 1358 D, March 1208. 

Innocent calls on the king to punish 

the murder of the legete and to 

add, to the sword of the pope, his 
sword “ quern ad vindictam male 
factorum, laudem vero bonorum s 
Domino ecceptsti, gfsdio nostro junge ” 
He directs him should the Count of 
Toulouse not repent, to dnve out 
the count and those who support 
him, and to replace the heretics by 
Catholice. 

Reg XI. 229, 3rd February 1209. 
Innocent begs the King of Franco to 
appoint oome one to lead the crusaders 
For Philip's refusal to take part in 

this crusade see peliale, * Catalogue dcs 


of heresy. Innocent, notwith- 


Acte* do Philippe Auguste,’ p 312, No. 
1069 , sad for his attempt to limit the 
number of crusaders, see Vie and 
Vaissete. ‘Hutoira Generals de Lan- 
guedoc.’ ed of 1879, vol. vm 142. 
For Philip’s objection to th» eon. 
fiscatton of Raymond’s lands, so« 
Delude, le, p 312 f 1085. Thilip 
writes, “ De eo autem quod voe pre- 
dict i comitis terrain eapoiutis occu- 
pantibus, ncietis quod a Tins htteratis 
et lUustratis didinmus quod id de jure 
facers non potestis, quousque idem de 
heretics pravitato fuent condemp- 
Datus Cum autem mde condempnstus 

debetis et mandars ut terrain lllam 

truro pertinentom.” 

• Reg. XII. 122, 12th November 

1209 Innocent confirms the decision 

of the chiefs of the crusading armies 

and of hie legates, to confer Csrcas- 
sone and Bo urges on Simon de Mont- 
fort ”tibt et hicredibus tins in fide 
catholic* et devotione eedis apostolic* 
permanent! bus suetontats apostolic* 
confirmaniue." . . < The Pope further 
directs payment of 3 denam yearly for 
each house to the Holy See, ” Ad indx, 

apostolic® aedis et eaneta religion® 
conserve™ dieponaa.” 
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standing his treatment of the Count of Toulouso in 1003 
in connection with the murder of tho papal legate, 1 }et 
had doubts in the matter,* and was disinclined to pre«s 
matters too far, hut the moro violent party in tho Church 
prevailed, and at tho Lateran Council of 1215 tlio lands 
already taken by the crusaders from heretics and those who 
bad supported them, including tho«e of Raymond, Count of 
Toulouse, were made over to Simon de Mont fort ** ut 
cam teneat nb ipsis a qmbus do jnro tenenda est,” thus 
reserving tho nghts of the suzerain, the King of Trance. 
Raymond was deprived of his lands, os he had failed to 
deal with heretics and “ ruptanoS.” * A decree was also 
passed regarding heretics generally, providing for the con* 
fi'cation of the property of any convicted of heresy or of 
failure to deal with heresy The punishment in the case of 
contumacy, to be inflicted by tho Pope, was the release of 
vassals from their obedience, and the lands of the rulers 
were to be open to occupation by Catholics who extirpated 
the heretics, subject always to the nghts of the overlord. 
Provision was also made for annual inqmncs by tho bishops 

* V uU p 179. not® 2. ftAta errvan, * 1 ™* a longo tampon* 

1 Reg XV. 102, June 1212. Inna- certie indicu* Nl corapertum. »b eju* 

cent <0 hi* legate*. “ Licet Ttai round u» doraimo, quod atique grave grout, 
Tolosanu* come* m multi* contra perpetuo ut cxcluiu*.” an allowance 
Deum et Ecclenam culpa bill* sit in being pvm him and provision being 
ventua . . . quia tamen nomdom eat made /or hi* w de " Tola vert) terra 
damnatu* da hjpieai vel da neoo Mnct® quam obtmurrunt eruciaegnati ad 
m croon® Petri de Caatronoeo. <t»i de emu hereticoa, credent**. et fsntcrrea 
nua ait velde tuapeetua . . non Intelli a a receptor** eorura, cum Monte 
gimua qua rations poeeemu* adhae Albano, atque Toloea, qu® magia 
alu eoncedere terrain ejna, qu» obi hare lira Ube corrupts, dimittatur et 
vel hwredibua auia abjudieata non eat ” concedator (aalvo per omnia catholi. 

* Mann Con XXII , cola. 1069 corum jure nroruro, mulierum, et 
and 1070 Decree passed at the eccleoanim) comiti Monti* fortit nre 
Latcran Council of 1215 regarding ttrenuo et catholi co. qui plna eeteri* 
Albigetmaa territory. “ aacro con in hoc negotio la bo rant, ut earn teneat 
aul t o eoncHio its danminprondendirzn • ab ip®a a qmbus da jure tenenda e*t. 
ut Raymundua Toloeanua come*, qui Reaidua autem terra, qu» non fuit a 
culpa bin re pert os est in ntroqua (».«, cruccngnatis obtenta, exatodiatur ad 
aa regard* heretics and “ ruptanoe ” mandatum eeelc*»e,” to provide for 
in the harbonne province), nee unqoam the young son of the Count of Toulouse 
«ub ejoa reginuno terra pewit id fidei a* might hereafter eeem expedient. 
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ill any parish •where heresy was suspected. 1 The Latcran 
Council of 1215 thus ratified the action already taken in 
the Albigen&ian Crusade. 

It will be observed that Raymond of Toulouse was not 
deposed for heresy, but for his failure to suppress heresy, and 
the suppression of heresy was declared a duty incumbent on 
rulers : neglect was punishable by the Ios3 of their dominions. 
Heresy hunting was also now made a duty incumbent on the 
bishops of the Cbnrcb- 

The principles were those on which Innocent had acted 
throughout his pontificate, though he was much more inclined 
to mercy in giving effect to them than the more extreme, 
and possibly even than the majority of the clergy. 

The exercise of dircot temporal power by Innocent was 
confined to Italy. We shall deal hereafter with his demands 
based on imperial grants, and need only refer very briefly 
to bis one material reference to Constantine’s donation. 
Tliis was in a 6ermon on 8t Sylvester’s Day, and we may 
assume therefore was primarily intended for an Italian 
audience. He told bow the Pope, St Sylvester, had cured 
Constantine from leprosy at the time ot las baptism, and how 
thereafter Constantine had made over to the Roman See the 
city (Rome), the senate, his subjects, and the whole of the 
West, and had then retired to Byzantium and contented 
himself with the empire of the East. Sylvester, from reverence 
for the ecclesiastical crown, or rather from humility, would 


• Mansi Con., vol xxn , col. 987. 
Canon 3 lays down. “ 8i vero domimia 
temporal: ft requisitua at momtui ab 
Epclasia, terrain auam purgare neg- 
loxent ab hao hteretica f cedi tat*, per 

vincialea episcopoa excommumcatioms 

eineulo innodetur. Et, si eatisfacer* 


vaesalloa ab ejua fideUts 

ebsolutoa, et terrain expo: 

occupuDdam, qui earn 


stone ip«o 
denunciet 
t catbolicia 
iterminati* 


kx 1 reticle sine alia contradictions poaai 
deant, et in fidei pun tat* eonaervent | 
salvo Jure dotnun principalis, dura- 
modo super hoc ipse nullum prwstet 
obstsculum, neo sbquod impedimentum 
opponst ; eadern ruhilo nunux lege 

dominos pnncipales. 1 * The decree 

further provides that every archbishop 
and bishop was personally to make 
inquiries yearly in every parish from 
which heretics were reported. 
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not accept the crown which Constantino had offered, but u«ed 
instead of a royal diadem the circular orphery It was in 
virtue of his pontifical authority that the Tope appointed 
patriarchs, primates, metropolitans, and other ecclciastical 
dignitaries , while in virtue of his royal powers he appointed 
senators, prefects, judges, and notaries 1 In view of the 
interpretation by Innocent of the donation, it is singular 
that he should apparently never have made use of it in potting 
forward tomtom! claims 

Besides lands directly subject to the Pope’s temporal 
power, there were many countries in which the Roman Church 
had at one time or another claimed feudal superiority for the 
Pope Innocent was careful to claim any 14 census ” to which 
he might bold the Pope to be entitled,* but it was principally 
m the case of the Sicilian and English kingdoms (after tho 
Bnmnder by John) that he snpportcd his action, as justified 
by his feudal superiority * In both cases it was of importance 
to the Church that no assistance should be given by tho 

' M P I—, vot. 217 colJlSl Sermone* raasa, not ait fllam portare . varan 
do Baaetis. Bflmo VII la Festo D Uracn pro diadenjsta regio utitur 
filrestn Pontiflcis Maiissi “ Foil aonfngto circular! Ex auclontato 
ergo I) Bilwter Sacerdoa. Don aolum pontifical! eonxtituit patnarthaa pri 
magnos, sad maxima*, pontifical! «t mate*, mctropolitano*. at prs'sulr* , 
regali potestate sublirais Elioi quidem ax potestate vero fegaL. senator**, 
vicanus, qn leat ‘Rax re gum . prrfecto* jodicaa rt tabetlionaa In 
aecrmdum ordioem Slelchisedeeh ' ct atitnit. Romanos itaquo pentife* in 
spiritual ter poawt wtelligi dictum ad lignum impeni ntitur regno at in 
ipanm at »occe*aore* illlua. quod ait aignnro pontificu ntitur nutra , aed 
beatus Petrus apostolus primus at mitra semper ntitur at ubique . regno 
praecipun* predecessor ipso nun * \ os Taro, oec ubique nao aampar , quia 
estis genus electom, regala aecerdotiam pontificals auctont** at prior eat. 
U Petr ty Hoa enun elegit Dominos, at dignior at diffusior quam un. 
ct easent saoerdotes at rages. Sam penalis." 

▼tr ConstonUnus egregius imperotor, Reg I 4t8 11th December II 88. 

ax revelations dmna per beatum fid Innocent required from tha King of 
vestrnm fait a lepra m baptismo mun Portugal tha payment of tha “ census “ 
dates, Cibem pan ter at aenatom cum doe and conclude* “quanto fortius 
hommibus ct digmtatibus sms, at peccare videntur qni ajus qme capnt 
orrrne regntnn Occidentis ei tradidit eet omnium at msgutra non una 
at dimisit aecedens et ipso Byzantium. prwsumptione sacrilega jura inradero 
at regnum nbi retinens Onentia. Coro- non formidant ' 

nam vero capitis sui voluit fill eon * CTe are not here dealing with tha 
ferre , eed ipsa pro reverentia clen exercise of feudal powers in tho papal 
calia corona? vel magis humilitatia statea under tho Pope s direct control 
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kingdoms concerned to a hostile emperor, and tre can under- 
stand Innocent’s enthusiastic acceptance of John’s surrender, 
inspired by the Holy Spirit. 1 Inter on, after Bonvines, the 
Pope’s position as overlord pave him a legal standing when 
be intervened between the king and his barons, and finally 
declared noil and void the provisions of Magna Carta.* 

As we bave seen,* papal support had been forthcoming 
for John in 1202 when war was threatening between Philip 
and John, bnt it was now far more sustained and emphatic ; 
and no doubt this was partly because John had become a 
vassal of the Homan See. Moreover, after John’s surrender 
of his kingdom to the Pope, we find not only Innocent bnt also 
tbe barons and John urging this as a ground for papal in- 
tervention, and the feudal relationship was clearly treated 
by all parties as an important feature of the situation. Louis 
in his statement of his claims to tbe English Crown referred 
to it, bnt denied that John was Richard’s lawful successor, 
and argued that in any case the surrender was contrary to 
his oath and made without the advice and consent of his 
barons. 4 


* Reg XVL 79, 4th July 1I1S. To 
John regarding his surrender of his 
kingdom and Ireland. “ Quis nun t« 
docint, quis rnduxit run Spintos iDe 
dinnm." 

* It u difficult to understand Inno- 
cent's f si! lire to secure himself against 
on alliance of John with the Emperor 
Otto against France In 1214 Had 
Bouvmes boon a French defeat, it 
Menu v ay unlikely that John would 
hare continued to submit to the 
papacy. Unfortunately, the rep^ter 
for 1214, which might have thrown 
some light on the subject, has not 

* Seep. 162. 

* In Sup, 205-6, 19th March 1215. 
before Magna Carta was signed. Inno- 
cent expressed his regret at bearing 
of the di3erenocw between John and 
some of his magnates, and at the action 
taken by the latter. ** Ne igitur 


■pons (ur, John's) bemum propoatum 

je«dire. Now. omnes ronspiratianew et 
conjuration** prwsamptos a tempore 
subort* discordia inter re go tiro et 
eocerdotsum. apoctobeo denuntiamus 
aortontate roseate*, et per esecan- 
mnmcotionis sententiam inhibemus, ne 
tales de ewtero prgeumantur, ecu 
monendo prodentee et efficonter in- 
durendo, ut per manifesto dec-otioms 
et hnmihtotis indiaa rpsvnn regem 
cobis plocors et rrconriliaie eoretis, 
ethibentes el serntio consueto quie tow 
et predecessor** vestn sibi et ml 
jvwdeeessonbusnnpendirtis. Aedemde 
a quid ob eo d mentis postulandum 
non maolenter, sed cum recorentaa 
lroplorrtis, re gal cm ea consen-antes 
honorem, . . He proceeds to implore 
the king that “ cos (t-f, the magnate*) 
beaigne pertrartet. et justos petitionea 
enstraa demonter adnuttot." (See 
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Important, however, as the feudal relation may havo~T 
in the ease of England, it was not on it that the Popo mainly 
telied. Even when he declared null and void the provisions 
of Magna Carta he gave his orders as vicar of Chnst, and the 
disregard by the barons of the papal rights is only one of 
several grounds for the orders ho passed. 


*!»o Sup. No 187. dated 6th Norrrabw 
1214, and No SOS dated l»t April 
ISIS In the latter Imim he direct* 
tho En gli»h magnate* to poy the scutage 
due for the army which John took to 
Foilw In 1S1* ) BmJn the lieqoent 
reference* by the Tope to John a *ur 
render of hi* kingdom (».0 . Ityrner • 
* Feeder*.* vol 1 1. IIS), it u *1« re 
ferTed to by tbe barons when treking 
the Tope'* *upport agmrut John— twi* 
t-9-, Mauclcrk in ■ letter to John 
some time in 1214 |U . p ISO) 

On the 18th May ISIS fl-e . p ISO) 
John wrote Innocent com pinning of 
the behaviour of the m* gnat's and 
barons of England, qhile t)ie Areh- 
bishop of Canterbury and hi* ruff ra pans 
had durrgarded the Tope a orders to 
aasut him, all thia notwithstanding 
that “ Nos tctO, attendentea prrmfuaa, 
Swetebamua matters quod terra r.ortra 
pa tn mom urn rT»t beati Tetri , et earn 
de beato Tetro. et eeclesia Itoroar.a. 
et de vobu tenebaroua " 

On tha 1 3th June following, John 
signed the Magna Carta, and aeeenty 
one days later, on the Silh Auguat 
(p. 136), Innocent issued his bull 
denouncing it among other things a* 
“ in apoBtolieae aedu contemptum ” 
It is not a* a mere feudal lord he 
cancels it, hut “ Quia vero nobis a 
Domino dictum eat in Tropheta, Con 
atitui to super gentea et re go a, ut 
evellaa et deatruas, ut edifices et 
plantea . . . nos, tents mabgiutatia 
audanam dissimulate nolentoa, in 
apostoheae sodis contemptum, regalia 
luna dwpendium. Anglican® gent is 
opprobnum, et grave pencil! urn totius 
negotu micifia , . . ex parte Dei 


OmnJpotentls auctontate quoqm 
beatorum Tetri et Tauli, #po*toforum 
*ju» ar noatr* da commum fratrum 
newtrorum ronulio, coropo*ilionera hu 
) ismodi reprobamus sub inter 

tninationa anathematls pml ibrotes.m, 
dictus Ilex earn olwmra prrsumat " 
On t)i« aamn day he also wrote to the 
barons of Fnglanl that thn king had 
been prepared to do Justice “in cun* 
auA vobi* per pare* rest roe rel 
coram nobia ad quo* hujua eaussi Judi 
ciura, rations dominn, pertmehat , . . 
Cndi, com rnchil brrum dignati f ueritis 
accept are, ad newtram audientiam *p- 
pellavit, aeipaum ao regnura, cum 
oir.ni honors ao Jure no. apoatolieio 
proteetionl rupponena , public* pro- 
tesUndo quod euro ejusdem regnl 
dominium ad Homsnam acclesaam per. 
tineret, ipw» nee potent, nee debebat, 
quiequam da CUo in nostrum prs-ju 
dicium imeoutare Cum ilia igitur 
eoropoaitio quails qualis, ad quam per 
vua et me turn induxieli* eundem. non 
solum sit mlis et turpi*, vrrum eliam 
illicita tX inijM, til mwit) sit ab om- 
nibus repro bands, maxim* propter 
mod um i no* qui tam Regi quam regno 
tenrmur el spintuahter et temporahter 
promdeTe" directs them “at renuncietis 
eompositiom hujusmodi , . . ut idem 
Itcx, per ecipeum benign* concert at 
quicquid da jure fuent eoocodendum t 
ad quod etiam noa ipsum efEeaciter 
■nducemua. Quomam, aicut notumus 
quod ipse Rex suo jure prtvetur, its 
tolumua ut ipeo a gravamine veatro 

Innocent before the end of the year 
(lc, p 138, the date is not given), 
wrote regarding the failure of the 
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Innocent was not a man to throw away any weapon which 
might some time or other prove serviceable, hot it was on his 
powers as vicar of Chnst that his policy seems to have been 
based, and as we have seen, his claim to a right of intervention 
in case of disputes gave him ample opportunity for the exercise 
of those powers. 

Archbishop of Canterbury and aomo Aoglorum cnica aignatum at vaaaallum 
of hia auflragana to give proper aupport Roman® eccleai® peraoquunlur j mo- 
to John, whose kingdom “ ad Bo- kentea ei regnum auferre, quod ad 
rnanara ecdeaiam ratione dominn per Romanam ecclcaiara dignoscitur per- 
tmera dinoacitur.” tinere " 

In the lame letter he gave order* to Louia, in a letter to the monastery 
excommunicate the diaturber* " Regia of Canterbury in 1216, reproducing hia 

ac regiu Angina " along with their argument* before the aeaembly coil- 

accomplice* and aupportera (faaton- vened at Helun in April by hi* father 

bun), and to place their lande under (lx , p HO), after denying John any 

interdict right to the aucceaaion, dealt with tbo 

On tho 16th December 1215, Icno aurrender of the kingdom. “Ad hoc 

cent announced the excommunication cum priefstua Johanne* in coronatione 

of a number of tho baton* by name au8 aolempniter, prout mon* cat. 

In thie document (lx . p 139) be men- juxuwet, *e jura *t coneuetudine* 

tione that the excommunication took eccleaiai et regm Anglia, conaervaturum, 

place at a general council (ix , the eootra Juramtfntum auum, abeque 

Lateran Council of 1216), at which conaibo vel conacneu baroaura auorum, 

"excommunicavimua . . . baronca idem regnum, quod aemper fuit hbo- 

Anglix cum ad)utnrlhua et fautonbua rum. quantum in ipao full, domino 

tuia, qui Johaunem iDuatrem Regom Tape aubjent et fecit tnbutanum.” 
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CHAPTER n. 

INNOCENT HI AND THE X3IF1RE. 

Wf have dealt m our last volume with the relations between 
the papacy and the empire down to 1177, when Frederick, 
in. the Pcaco of Venice, recognised Alexander III as tlio 
legitimate Pope The reaco of Venice ended a long chapter 
m the history of the relations between the popes and the 
emperors, beginning with the deposition of John XII by 
Otto I in 003, and ending with Frederick s unsucces ful 
attempt to ha\e a disputed election decided by a council 
summoned by the emperor 

In the thirteenth century wo shall find the empire on the 
defensive, except dnnng tho last stages of the struggle be 
tween Frederick II and Innocent IV The emperors no longer 
claimed special powers m relation to tho Church, save so 
far as their duties as “advocatus" might entitle them to 
make demands on inhabitants of the papal states But wo 
shall find tho papacy pressing ever now claims to superiority 
over tho empire On tho other hand, it was the acquisition 
of Sicily by Henry VI through his mamago to Constance, 
the sister of William I , and heiress to William II her 
nephew, that forced the papacy into a Ufo and death 
struggle with the Ilohenstaufleii It was this that compelled 
them openly, or secretly, to support tho Lombard League 
against Frederick n.. and finally to call m the help of n 
French pnnee to oust the Hohenstauflen from the Sicilian 
kingdom, and to take their place 
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From the time of Gregory VII. popes had sought, directly 
or indirectly, to influence the election by the German princes 
of their king, and they had on various occasions confirmed 
or approved their choice. 1 The papal claims were placed by 
Innocent III. on a legal basis, and they were still further 
developed by his successors. In the course of the thirteenth 
century the papacy claimed the right to forbid the election 
of persons they considered unsuitable, to examine the regu- 
larity of electoral proceedings, and to decide when there was 
a disputed election which candidate was to be preferred. In 
one case, at all events (that of Henry Raspe, the Landgrave 
of Thuringia), the electors were told by Innocent IV. whom it 
was their duty to elect. It was largely owing to papal in- 
fluence that, in the course of the century, relationship to the 
last ruler was treated as a senous objection. Before the 
thirteenth century there were only two cases in which a 
successful competitor for the kingdom did not, in part at 
all events, owe his selection to his near relationship to 
tbo king bo succeeded.* Claims were gradually developed 
by the popes during this century to a right to exercise 
imperial powers during a vacancy in the empire. These 
claims were not acceptable to the majority of the German 
princes, as will appear in the course of our narrative, It 
was also during the thirteenth century that the number 
of electors was reduced to 6even. The history of the process 
is very obscure, but by the end of the century it seems to 
have been generally believed that the electoral body, consist- 
ing of seven electors, had been established by Gregory V. s 

After peace with the papacy had been restored in 1177, 


* As regards Gregory VII , eee vul. 
iv. p 203 for hie instructions re 
garding the election of a successor to 
Rudolf 

A papal legate was present, end took 

part in the proceedings at the time of 

Lothair’s election. 

A papal legate was present at the 
very irregular proceedings when Conrad 
III. was elected, and assured the 
the! the JV)r** would jw-rvjnt 


him After the election he crowned 
Conrad at Aix 

Eugeni us III. wrote Frederick I. 

approving him as king, though not 

asked for his approval by Frederick 
1 The two cases are those of Henry I. 
end Lolbair. 

• Cf. ‘Do ReguOiae Prmcipum,' 
in 19; by Ptolemy of Lucca (see 

p. 21). 
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relations between the Pope and the emperor were, on tho 
whole, friendly , but the question of the rights of tho Church 
trader Matildia legacy was not fettled, and Frederick failed 
in on attempt to get Lnems III to crown his fon Henry, 
who was already king, as emperor Tho Pope is end to have 
objected, on the ground that it was not 6uit iblc (cons miens) 
that there should be two emperors at the same time 1 I uwus 
was succeeded in 1185 by Urbin III , tho Archbishop of 
Milan, a Milanese and very hostile to tho emperor A con 
cession refused by Lucius was not to be obtained from Urban, 
and in 1180 rrcdcnck sought to obtain his end by declaring 
Henry VI , Caesar, evidently as indicating tho future emperor 1 
By the time of Urban s death the very senous situation in 
Palestine was known in Turopc and probably influenced tho 
cardinals m electing as Popo one known to bo a friend of tho 
emperors l»cws of the fall of Jerusalem was received in 
Italy soon after Gregory a accession, and Gregory a short 
pontificate was spent in an effort to uruto Christendom in 
a crusade Fop this ho was prepared to mako great con 
cessions, from the papal point of new In Jtovembor he wrote 
Henry, addressing him as emperor elect of the Romans, 
evidently to indicate that the papacy would wane its objee 
tions to his promotion * Gregory died after a few months, 
but Clement III , following the policy of his predecessor, 
agreed in 1189 to the imperial coronation of Henry and his 
wife 4 Frederick died, however, beforo this could tako place, 

*S1 O It*. 6S xvu Ana. Colon., 791 November 1187 Gregory addresses 

Undo com imperator vellot ut im a Jotter to llonry ** Gregorius 
ponali benediction* labUmaiolur lor tho Ho nnco Clustn rep tWlo i\o. 
tur papa reepondisae ex connlio quo- roanorum impor&lon 
mm dam pnncipum et cardinalmm * M O IL Conit I fco 3'J 
non osao conveniens duo* imperatores 10th April 1189 Letter cl Frederick 
prnesae Romano impeno SI O Sec I to Clotnent III Ex 1 ttens 
xx» S nularly Arnold ol Lubeclc tu tl per fldeW aunt os nostro* a 

D rebat ram options non posse c raul sanetitato vestra nobio tr»nanu*ij, 
duos raperatorea regnare neo fit urn ot ox verbis quo ab ore vostro aud o 
to pen airbus insignen nm oa ipoo runttnteUeximu* paratam et promptam 
pnus deposuisset an mo vestro consistere volunlatera, 

* See on tho subject Tacts Hem preddecto filio nostro H {Uustti 
neh VI Erste Be Tags II P.omanorum regi auguslo auequo nobi 

' SL G H Const L 41! 29th Lasirao eonsorti konseime videlcwl 
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and Henry was sole emperor when crowned by Ccelestine in 
1191. 

Before Henry’s coronation as emperor, Wiiham II. of 
Sicily had died on the 18th November 1189. Homage had 
been given to Constance about fifteen years before this in 
case of William II. leaving no direct heirs, 1 and after his 
death some of the barons, including Tancrcd, a grandson of 
Roger II., but not by legitimate descent, held a meeting at 
Troy and offered the crown to Constance and Henry.* Mainly 
owing to the opposition of the chancellor, Tancred himself 
was induced to accept the throne, and waB crowned in January 
1190 at Palermo. Clement appears to have favoured Tancred, 
but did not actually invest him with the kingdom. 

Clement died m March 1191, and was succeeded by Cceles- 
tine III. Henry was at this time close to Rome on his way 
to be crowned before asserting his claims to Sicily, both as 
husband of Constance and as emperor. His coronation was 
delayed by Clement's death, but finally took place on the 
15th April, after he had made over Tusculum to the Pope, 
as required by Ccplestine.* Immediately after the coronation, 
Henry proceeded to invade the Sicilian kingdom, notwith- 
standing the Pope’s opposition. The expedition finally broke 
down over the siege of Naples. Henry had to return to 
Germany owing to troubles there, and Clement at last in 
June 1192 invested Tancred with the Sicilian kingdom. 

Tancred died m 1191, leaving an infant son as his heir, 
and by the end of the year the whole kingdom was in Henry’s 
possession, and he and Constance were crowned at Palermo 
on Christmas Day. 

A few days later Henry accused Tancred’s family, the 


She nostro Conatantie Hamnnr.ru ra 
regine august®, nullo medianto dubio 
vel impediment!,, corouam imponendi." 

Similarly 10 a letter of Henry’s, dated 

18th April (No. 324). 

1 See on the subject of the nght of 

inherit once to William, Haller in hia 

’ Hemnch VI. u. die rdraische Kirche,’ 

M.I O G., voL xuv. p. 425 f. 


’ See 1 c . p 547 f 

* The surrender of Tusculum had 
been promised in 1189, and we do not 

know why a German garrison was 

in occupation The Pope, himself 
a Roman, handed it over to the 

Romans, who at once destroyed it, 

and treated the inhabitants with bar* 

barous cruelty. 
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Archbishop of Silerno, and others of conspiring against him, 
and they were sent in custody first to Apulia, and liter on 
to Germany. There was a second and scry eenous conspincv 
about February 1197, which was put down with great seventy 
and cruelty, even persons impnsoned in Germany in con- 
nection with the first nsing suflcnng for a second nsing in 
which they could not have been implicated 

In connection with Henry s coronation as emperor in 1191, 
it is worth noticmg that Innocent III in his * Dehberatio,’ 1 II 
drawn up in 1201, makes a somewhat obscure reference to 
the behaviour of Henry VI at the time of his coronation, 
seeming to imply that nenry asked Oddest mo to invest him 
with the empire According to Innocent, Henry VI , having 
at his coronation received the crown, withdrew, and after 
going a short way (ahquantulum absces«i«*ot), returned (re- 
dicns tandem ad se) and sought to bo invested by Ccrle«tine 
with the empire by the golden ralla (per pallam auream) * 

Henry made a senous attempt, which at one time seemed 
on the point of succeeding, to make the succession hereditary 
in the Hohenstauflcn family He got the consent of a number 
of the German princes, but was strongly opposed by Adolf, 

1 The Deliberatio (Reg d N 59) ncus or time recognosceos, • boo* 
*u ■ document drawn up by Innocent nemon* ColntiM papa predecessors 
III in 1501, in which he considered nostro, post susceptam sb ro coro- 
the claims of Philip of Swabia, of nara, cum aliquantulom abecrasisset, 
Otto of Brunswick, and of Frederick rediens tandem ad se, ab ipao de 

II to the empire, and finally decided impeno per pallam auream petut 
to support Otto investin " 

• Reg d h 59. eol 1053 “ In The correct interpretation of the 
tercet apostolic* sedu diligenter et passage has been hotly disputed be- 
prudenter de imperu Romani pron tween Haller (rtdc especially voU xi 
sione tractate, cum impenum noecator of the ' Hu ton* he Viertel Jahrschnft.’ 
ad esm pnncipahter et finaliter perti p. 53 f ) and Tang] Sitinngj bench to 
cere pnncipaliter, cum per lpeam et der Preussischen Aeademie,* 1919 \o 
propter ipe&m de Grccia sit translation. S3). We have adopted in the text 
per ipsam translation!* aetneem, prop*- Tangl ■ interpretation Whichever is 
ter ipsam melius defendendam . fiaa correct, the important point for our 
liter, quomam imperator a summo purposes is that Innocent seems to 
pontifice finalem. ove ultimam mums treat the empire a* rij,htluSy a fief, 
imposiUonem promotioni* propne ac and it is unnecessarv for us to discuss 
cipit. dum ab to benedicitur, coronatur, Haller’s interpretation of Henry’* 
et de impeno investitur Quod Hen conduct. 
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the Archbishop of Cologne. 1 Henry endeavoured to secure 
his object against any German opposition by requesting the 
Pope to crown his son as king. He was defeated by the 
Pope’s refusal to lend himself to the scheme, and finally 
Henry had to be satisfied with the election by the princes in 
1197 of his infant son Frederick as king. Finally, even Adolf, 
the Archbishop of Cologne, accepted the election.* Henry’s 


1 By the end of the twelfth century 
the right to crown the lung w is recog 
meed aa belonging to hint, end the 
commencement of tho lung's reign wot 
generally dated from the time of the 
coronation. The importance of the 
part played by the archbishop would 
obviously have greatly decreased had 
tho kingdom become hereditary, even 
if it had been retained 

* The principal aource ia the Ann. 
Marbacenscs, p 88, in Blocb'a edition. 
"Anno domini mexevi Imperatorhabuit 
curiam Herbipobs circa mediara quad- 
ragenmam, . . . Ad eandrm cunam 
imperator novum et inauditum decre- 
turn Romano regno voluit cum prm- 
cipibua confirmare, ut in Romanum 
regnum. sicut in Francie tel catena 
regme, lure hereditano regee obi aucce 
derent, m quo pnncipea qui aderant, 
aaeeneum ci prebuerunt. et ogillia auia 

legatis auia, imperator cepit cura apos- 
tohco da Concordia agere volena qnod 

fill urn euum baptizaret — nondum emm 

baptizatua erat-^et quod in regem 

eSectum habere non potuit, iter cum 

magna indignatione venue Sicilian 
movit. Interea in Theutonias parti, 
bus. mediantibufl Cuonredo Megoutmo 

arcbiepiacopo et duce Buetne Ptulippo, 

omnea fere pnncipea preatito iuramento 

fill uni Imperatona In regem ebgerant." 

Innocent refers to thia attempt in a 

letter to the German prince* (Reg d. N. 

33. col. 1039 D. March 1901) announ- 

cing that ho bad decided to recogmae 


Otto aa lung, and bad rejected Philip. 
Among other reason* he urged was 
“ Quod pater et frater ejus (t t , 
Frederick I. and Henry VI , tha 
father and brother reapectively of 
Philip of Swabia) vobia imposuennt 
grave jugum, voa ipsi perhibete testi- 
monium ventati. Nam ut cetera 
taceamus, boo solum quod vobis in 
substitutions imperatona ehgendi vol- 
ucnnt adimere facultatem, hbertati 
et honon vestro non modicum dero- 
garar.t. Unde el, sicut olim pstn 
filius (I t , Henry VI. to Frederick I ), 
sic nunc immediate euccederct frater 
fratn (»*., Philip to Henry VI.), 
viderelur impenum non ez electione 
confern, aed ez suceeaeione deben " 
From the Ann. Colon (M. G , S3 zvn. 
p. 804) it appears that the Archbishop 
of Cologne finally also accepted the 
election of Frederick It ia not quite 
certain whether Frederick was elected 
“ in regem ” or “ in imporatorem ” 
(Reg. d N. 23, col 1028 A) The 

latter title would be contrary to all 

precedent, but Innocent speaks of the 

election as "in imperstorem." and 
he was precise in his use of title*, and 
very unlikely to have been misin- 
formed. It mwt also be remembered 
that the pneest who elected Philip 

in 1298 aa Henry's successor, elected 

him " in imperstorem." 

See on the whole subject Haller 
in * Mi ttbeil ungen des Institute fur 
Qaterreichische Geschichteforecbung,* 
voL XXXV., 1914, p. 897 f. and 
829 f. 
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youngest brother, Tbilip, was on bts way to bring the 
child to Germany to bo crowned, when news reached 
bun at Monteflascone in Central Italy of Henry s death 
There followed a general n«mgr against the German*, and 
Philip had to retire hastilj to Germany without his 
nephew 

Uenrv a dearth put an end to the attempt to make the 
empire hereditary It wi> unquestionably a reiolutionary 
scheme, as elections had not in Germany hecomo a merely 
formal matter 

Henry left at bis death a widow, Constance. Queen of Sicily 
m her own right, and a son not four years old, the future 
Emperor Frederick. II The curia was evidently on the watch 
for an opportunity to pro s its territorial claim* The lit shop 
of Fermo, after Henry s death, took measures in the March 
of Ancona to secure the cities and ca*tle* to the Church of 
Rome Cadestine wrote approving what he had done, and 
directed him to extend bis action to the whole of the March 
and Rimini, which he claimed as belonging to the papal 
“ patrimony ” 1 Legates were abo sent at once to To«cany 
to stir up the cities in Imperial Tu«cany against the empire, 
and with the a*'cnt of the legates a Tu«can league was formed 
for mutual defence and common action in dealing with cm 
perors, kings, and other potentates Help was al«o to bo given 
the Tope to recover or to defend his temtone*, excepting 
in cases where the lands in dispute were claimed by members 
of the league The members of the league al'O undertook 
not to acknowledge any one as emperor or king except with 
the consent of the Church * 

Whether IlaOer a •elation is correct cjuatrnaa cam dice to t_o mapu'ro 
w not, there fan be no doubt that K ab umverau tinUUbus c$ 

Henry did attempt to make the sue casteLu II arc tie et Anmicwisbij 
cession hereditary etiam £J<kUU» Vobu faaaUs nocmee 

* B.V timer, ■ Acta Imperu Select*.* ecclesie Ilcmans lummenta prestart, 
VOX Pope CcclcsUoe HI to the Bishop ot tola Msrctia ad p*tnmomun> 
at Fcfino, 1|9" “vclentee, at quod nostrum ad (quod) do tine |»rt net 
per \oe mceplum ett, optatum £nem recocetar “ 

nostro studio tortiatur, ducietKau 1 fcantuu (P ) Doeumentr deB antic* 
vestre per apostobca scnpU m a nd a rr .ua. consUtuuooe del commune de Fire ox* 
VOL. V R 
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Ccclestine died on the 8th January 1198, and Innocent III. 
was immediately elected to succeed him. 1 In his view, as we 
have seen, matters were best regulated where the Church 
was not only in spiritual but also in temporal control. 8 In 
his efforts to recover or to Bcizo the lands he claimed in Italy, 
Innocent did not hesitate to appeal to Italian dislike of 
Germans. 8 Immediately after his election ho sent legates 
to compel Markwald of Anweiler to give up the March of 
Ancona and the Romagna. He also forced Conrad of Urslingcn 
to give up the duchy of Spoleto and other territories held by 
him. In the case of Imperial Tuscany he was very indignant 
with the legates because tho league had not acknowledged 
the supremacy of the Tope. 4 Ficker has shown in his * For- 
schungcn zur Itcichs und Rechtsgcschi elite Italiens ’ how 


XXI., llth November 1197 Legs 
tra le eitta • signon di Toacana. With 
regard to the emperor and other au. 
thontiea, it provide*, " Et non red* 
piemua atiquera Imperalorem vol pro 
imperatore vel rego eou pnnclpe duce 
vel marehione «eu nuncium vel alium 
quemlibet, qui pro eia vel aliquo eorum 
debeat dominon vel admimitrare aine 
aiwennu et epeciali mandato Romano 

1 Geata VII. and Reg I. 1. 

2 Fide p 138, note 6 above. 

2 Reg. I. 413. A letter to tho clorgy 
of Sicily, November 1193 “ Peraecu- 

tionia ohm olio succenaa, dum flar.tia 

rabiea aquiloma Calabroa montea novo 

dejiceret terno motu, et per plana 
jacenti* Apuhn pulverem in transeun- 
tium et habitantmm oeulos auo tur- 
bine auaotaret, dum etiam Tauro- 
mnutana Charybdia aangumem, quem 

tempore pacato aitiverat, evomeret 

CBdibua aatiata. usque adoo fmt 
iter maria et terr® prmclusuni, ut 
interjacentia impotua terapostatis rou 
tuom roatna ad fihoa et fiborum 
ad matrem impodiret affectum et 

naturals affectum fntcrcipcret chan- 

Jife; J. Ztt pnnlirihy 


July 1198. To the Todeata and otbora 
In Spoleto. 

Reg II 4, 17th March 1199. To 
the conaula and people of You. 

Reg. I. 6(8, col 614 A, January 1199. 
To tbe clergy. Ac .of Capua Keezhorta 
them to reaiat the enemiea of the ehuroh 
" pemecutonbua rogni (i e , of Sicily), 
qui voa, aicut hactenua, aervituti aup 
ponero mohuntur, bona dmpere, muti- 
lare peraonaa et coram Vina uxores 
et patnbua Shea et fratnbua dehone*- 
tare aororo," and whom the people 
of the kingdom could easily have 
reelated “ mai homines regm mens 
effeminet muhobns." 

1 Reg I. 16. To hia legate regarding 
the Tuscan league, February 1198. 
" non modioa suraua admiratione 
commoti j cum forma colhgationie 

hujuamodi (f e , the Tuacan league) 

in plenaque capitibus nee utiUtatem 

continoat, neo eapiat honaatatem. Imo 
cum ducatua Tuans ad jus et domi- 
nium Ecctcaia Rom. pcrtineat, aicut 
in pnrdegua Ecclcsi® Rom. oculata 
fide perapoximua continori, nullem 
inter ee sub nomine societal] s colhga- 

tioncm facere dobuiasont, mat salvo 

per omnia jure panter et auctontate 

aanranosurt*- Usta. amis; " 



CRAP Jl] 


nNOCENT IU. A>D Tlir LMttUL 


105 


lirgoly Innocent routed old claims lone in abtyaitce 1 It 
is not necessary for our purposes to <1i*pu« the«c claims, nor 
to inquire how far Innocent succeeded It is enough to point 
out that by these claims, more or less successfully asserted 
(in the case of Imperial Tuscany wo hear no moro of them 
from Innocent after 1193), he was the founder of the enlarged 
papal states stretching from sea to sea, which survived, ruth 
comparatively few alterations, to 1861 * While the papal 
patrimony, properly so called, had grown up round Rome 
many centuries before Innocent s time, all claims to lands 
outsido this territory seem to have been ba«cd by him on 
old imperial grants, or on Mathilda’s bequest 1 We have 
dealt with Innocents reference to Constantine’s donation, 
which he treated as conveying to the Popo the whole of the 
western empire, but ho never refers to it in any specific ease 
in which papal claims on the empire are involved 1 

In Sicily, Constance sent for Frederick after the death of 


* Fieker, ‘ Fortchungeti * Reicha u 
RechUgeech Iul *n» * rol u par 

1 ll wea In 1841 that the fa pal 
states were reduced to the old petn 
mony of Peter, ud in 1S"0 that they 
were entirely absorbed In the kingdom 
of Italy A convenient summary of 
the history el the papal itatte Will 
to found in the Catholic Encyclopedia 

1 M G II , Court. II 23, oath of 
Otto at Neuss 8tb Juno 1201 The 
lands Otto u to prt op to the Homan 
church, or to help it to recover, aro 
“tota terra quo eet a Radicofano 
uaque Cepe ran um, exarchatus Ra 
tienne, Fentapolis. Marc hi a. ducatua 
Bpoletamu, terra comitisae Matfldis, 
comitatus Cnttenoru turn alna ad 
iacenUbus term express* In multi* 
prttflegiis imperatorum a tempore 
Lodouici " 

"himilafiy to 'his engagement at 
Speyer, Reg d f. 189, 22od April 
1209 where it u lands as stated 
M in mulUs pnvflegus iraperetonun et 
re gum a tempore Ludovici, ut eas 


ha beat Rotnana Ecelaxia In perpetnum, 
cum omnl Jurisdiction*, district u, et 
honor* mo ’ 

A similar form Is used In the first 
and second of the “ prisilrpa " drawn 
op In connection with the Eger promise 
given by Frederick on the 1 2th July 
1215 and 8th October 1214 M O II . 

Const II 4V5 

In the third privilege It Is different, as 
here the formal consent of t! e | rmceS 
is embodied, and a fresh grant made to 
prevent any future disputes he 48 (p 
81. 1 3 f ) “ Omnia igitur tupradicta 

et quecumque alia pertinent ad Ro- 
man am eoclesiam do soluntate et 
conscientia, eonsiho et consensu prm 
cipure imperil hbere ilh dimittimus, 
renuntiamus et reatitmniua, necnon 
ad omnem scrupulum reaps endian, 
prout melius valet et efhcaxias intelligi, 
concedimus, confenmus el donamus, 
ut sublets. omnia coutentionis et dis- 
aenuonu matena. firms pax et plena 
concordia in perpetuum inter ecclesiam 
et impenum perseverent." 

* Fids previous chapter, pp. 182 3 
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Henry VI., and had him crowned on the 17th May 1198 as 
King of Sicily. Before this she had, as far as it was in her 
power, driven the Germans out of the kingdom. Up to the 
time of the coronation Frederick is “ Rex Romanorum et 
Rex Sicilia;.” After it he is only “ Rex Sicilia;.” 1 Constance 
died on the 27th November 1198. A settlement was effected 
with the Pope very shortly before her death, too late, indeed, 
for her to receive the official letters from the cuna. By this 
settlement the kingdom of Sicily and the countries attached 
to it were given as a fief to her and to her heirs. Constance 
had to submit to the loss of many of the ecclesiastical privi- 
leges enjoyed by her predecessors, though curtailed to 6ome 
extent in Tancred’s time.* Shortly before her death she 


1 H. B , vol ■. In ■ lotter written 
in January 1198 (p. 5) Frederick M 
styled King of the Romans and of 
Sicily. In June 1198 (p. II) the King 
of the Romans baa dropped out. and 
he ii King of Sicily. Duke of Apulia, 
and Prince of Capua, and these con- 
tinue to be his titles 

* M. C. H.. Const. I. 417, Pnvi- 
legium Tancredi, June 1192. 

Rog I. 410. Letter from Innocent 
to Constance, Empress and Queen of 
Sicily, and to Frederick, King of Sicily, 
written shortly before the death of 
Constance on the 27th November 1198 
In view of the devotion to the 

church, of Roger the father, William 

the brother, and William the nephew, 

of Constance “ Use igitur considers. 

tione dihgenter inducts ae credent*? 

quod prwdictorum regum vestigia 
restra regia serenitaa in devotions ao 
obaequns Ecclesise inutetur, vobia et 
heredibua veetns, qui sicut dietua rex 

W. quondam frater tuus fehcis memo 

riaa Adnano pap® priedeceeson nostro 

exhibuit, nobis et successor] bus noetns 

et Ecclesue Rom. fidelitatem et homi- 
ruum exhibere ae quie ■ubscnbuatur 
volueimt observer®, conoedimus reg- 

num Sicih®, . . . et rehqua temmenta 

qua tenetia a predecessor! buo veatna 


homimbua aacrosanctss Rom. Eccle- 
aia> jure detent* et contra omne» 
homines adjuvebirous hononfice menu- 
tenere. . . . oe mirm vero . . . vo« ao 
hwredes vestros etatuistis Eeclesi® 
Rom. a runs singulis soluturos . . . 
Electiones autera secundum Deuro 
per totum regnum conomce fisnt, de 
tell bus quidem persoms quibua vOt 
so hwredes vestn requisitum a vobia 
priebere debeatis assensum.” 

In the following letter, written no 
doubt at the earns time, to Constance 
and Frederick (Reg I 411), Innocent 
(ays dean the rules to be observed a* 
to elections, which provide that the 
royal assent is required. “ Sede 
vacant*, capitulum eigmScabit vobia 

Delude convementes in unum, invocata 

Spintus sancti gratia, eecundum Do urn 

ebgent canomoa peraonam jdoneatn, 

cui reqiusitum a vobia priebere de- 
beatis aasenaum et electionom factam 
non different pubbeare. Electionem 

vero factam et pubbeatam deoun- 

tiabunt vobia et vestram requirent 

regiua requiratur. non mthroaizetur 
elect 'ja nec decanteturlaudis solerumtaa 

quaa inthromxatiom videtur annexe, 

neo antequam auctontate pontifical* 
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bequeathed the guardianship of Frederick to tbo Fope, who 
not only accepted but cl umed it as his by right 1 
A number of German pnneos had started for Falcstino 
shortly before Henry s death and on the news reaching them 
they renewed their homage to Frederick In Germany Philip, 
lus ancle, acted as his guardian and stjled him king in ofllml 
documents* Somo of the German princes led bv Adolf of 
Cologne, would not honour their bond and m con'cquenco 
even supporters of the Hohcnstiuflcn finallv gave up tho 
attempt to support Fredericks enu«e Eventually Philip 
consented to 6tnud as candidate ind was elected at Mul 
hausen on the 8th March 1198 to be emperor (in impcratorem 
impem) * Tlic opposition after some difficulty in getting a 
candidate, finally adopted Otto, and elected him on tho 
9th June 119s to be king (in regem) Otto was a son of Henry 
tho Lion, who In Ins later years became the bitterest enemy 
ot the Hohcnstauffcu, and was a faaounte nephew of I ichard 
I of England, by whom ho had been made Count of Poitou 
Tho German princes who elected Otto had him crowned at 
Aix on tbo 12th of July by the Vrehbisliop of Cologne, and 
thus Otto, though elected by a terx small minoritj of tho 

tuent conSrmatua. administration) ee tit eiqu Jem nb adnuralione doeen 
uDatraus imm sreb U ^ o Mum honor, duro, quod tua dO« it* et contnstant 
restro Tolumoa condracendete ul lirlmtio et l beratio Jucundar t raa 
libertatem canonicain o b ee i i e m ua. nuUo ft pneter Halit retionem quod non taw 
prorstM obstante ttwenpto quod a aede ex dispoeit one inatema. quam Jure 
apoatohea fuent impetratum regni tuscep ruui exsequendom. t<ea 

In a letter (Tleg I 41") to the arch also Ilec II «45 to tho clergy “ rod 
b shops and other ecrlermt c» of lie* and people of Capua, December 
® cily written at the aame t me he 1199 

deals a* m 411 with election* He then 1 II G II Cont l 447 »H\ 

Roea on Yolumu* etiam nhilonunu* January 1198 Agreement of rhilip 
et mandamus ut do extera ad Horn Duke of Swab a, with the people 
Ecclasam 1 bere com opus fuent of Speyer In nom no sanete et 
appeUetu et interposals ad noa ap mdmdue Trim ta us Thfl ppua djvina 
pellatiombua eureUa hurmUter et derote favento gratia dux Suerne Votuw 
deferre Vo* etiaro quotiea rrteereuUs ergo fien voWrouS tam futuns quam 
•JRrfiiliumh npoh_ Vrpftw i Wi -pnwrfitous, quod peat decwwum 11 

roe eurab mus deatmaro quorum glonomssimi imperatons et fratru noetri 
obediatis morutis et prxceptis *!piram temen e* tam ex persona 

1 Deg IX *49 To Frederick King donum noetn reps quam nostra. “ 
of Sicily 29th January 1206 “ Nee * l 1 * p. *00 
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princes, was crowned at the right place and by the right 
person. Philip, on the other hand, delayed his coronation, 
as, according to his own account given to the Pope a few 
years later, he was deceived by false promises that his oppo- 
nents would also give him their votes. 1 Aix having been 
taken by Otto, Philip had to content himself with Mainz, 
where he was crowned by the Archbishop of the Tarantaise 
on the 8th September 1198, the Archbishop of Mainz not 
having returned from the Holy Land. 

Otto and his supporters reported the election and the 
coronation to Borne. Otto himself did not ask for con- 
firmation, but only that he should be summoned to receive 
the imperial crown ; but the letters of his supporters, 
contained in the Pope’s register of imperial correspondence, 
all include a request to the Popo to confirm the election. 
Several declared that Otto was elected by the princes to 
whom the right of electing the king belonged, thus appa- 
rently confining tbe right to a limited body. Stress was 
also laid on the fact of the consecration and coronation at 
Aix by the Archbishop of Cologne.* 


» Reg. d. N. 138. col 1134 C. D. 
Letter of Philip to tbe Pope, June 1208. 
" Medio quoque tempore Cura maxuno 
et glonomaeiroo exercitu ed eedem 
Aquensera pro recipieuda corona ire 
volentes, eatutia et dolis adversancrum 
nostro rum circumventi, ex CTO turn noe 
trum remistmus . accepto tamen pnua 
ab eu aacramento quod etiam ipei in roe 
vota mi A deberent tranafundere. Cuzn- 
que no# ipsi *10 deoepissent, recepta 
raulta peci in : a a re go Anglie, qua 
rnagrn Yin espe corrupti aunt, con- 
aaoguineum nostrum donunum Oddo* 
nem coroitem Pietavr® elcgemnt ” 

* The Registrant de Negotio Romani 
Impern contain* eight letter* regarding 
Otto’* election, from Otto and hi* 
supporter*. No. 3 from Otto i 4 and 
6 from Richard L of England ; 6 
from the podeeta of Milan i 7 from 
Baldwin. Count of Flauders; 8 from 
the Count of Dachaburg and Met* , 9 


from the Archbishop of Cologne; 10 
from eight of tbe electors, including 
the Arcbbuhop of Cologne (the letter 
quoted below from the Mon. Germ )* 
Only one u dated — namely, Richard’* 
(J), on 15th August 1198. The other* 
were evidently written after the 12tb 
July 1198, in July or August 1198, 
No. 4 before 19th August Otto did 
not ask for confirmation, but that the 
Pope should summon him to receive 
the imperial crown (coL 999 D), 
" Petimus ergo et cum instantia pater- 
rntati vostro supplicamus quatenu* 

. . . nos rrgiam dignitatem adeptos ad 
conaecrationem vocare diguemini ” 
M.G II, Const II. 19 (Reg d N.10), 
after 12tb July 1198. Letter of Otto’s 
supporters to the Pope announcing 
hi* election. '* Invocata itaque sancti 
Spiritus gratia, predictum do min ura 
Ottonem, Christian* fidci cul totem 
devotigsunnm atque *aocte Romano 
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Philip's supporters did not report lus election to tho Pope 
till tho 29tli May 1199 They then infortned him that they 
had elected Philip to bo emperor (m imper.\torem Romani 
solu) of tho Roman throne. They begged Innocent not to 
mjuro tho empire (this is ovidentlj aimed at the Popo’s 
action in enforcing papal claims m Italy, just ns they would 
not allow any infringement of the rights of tho Church) 
They also announced that they would rtiurtlj tome to Romo 
with Philip, their lord, that he might receive tho imperial 
crown. 

The letter was sent m tho name of twenty-six of the German 


pnnees and magnates who el: 


eeelesie sdvocatum et defenaorrm fl Jo 
liMiroum et ludiciane poKiUln oWr 
vatorera lustia.imuro, do long* ft 
antiqua regum proeapia ft utraque 
Unea spoctahiUter editura, ad Romwu 
regnl fastigmm m»t« ao rationabiliter 
elegimus et sicut debuimus ipnos 
election, foMcimnmi iprura <jue In 
augustorum aedo ft Karolo Magno ft pud 
AquL-pranum buio dignitati deputat* 
locavimus et corona et regrn diademato 
per roanum domini Adolfl Cotonienais 
arcluepiscopi ra qua decuit •ollempmtale 
fell color decora vnous . . ■ ralermtati 

ergo vostro dignum supplies™ duximus, 
quatinua fidem et devotionom domini 
noetn regia attendento*, menta quoquo 
iliustnasimi patna tui II. ducu Salome, 
qui ab obaequio aocroaancte Romans 
ecclesie nunquaiu recess, t, meroontor 
tenontea, paci et quiet i vestro et nostro 
intuitu Dei ao nostn obaequu provi 
dentes, ipaiua eleetionem et consecro 
tionem auctontato veetra confirm are 
et lmpenoli coronatiom annuera pa 
terna pietoto dignemim ” 

In No 4 Reg d K. Richard asked 
the Pope to give Otto the imperial 
crown. In No 9 ho asked Innocent 
to gise hia consent to Otto a election. 
' favors vehtia apoatoUco conseutiro et 
regnura sibi Alemann>» auctontatia vea 
tr» mumroine confinnare, eleetionem 


nssent of twenty* 


ipaiua et coronaliotiem approbantea." 
In 8 the podreta of Milan refers to tho 
deputation of German* about to bo 
rent, *' pro ejuadem (, « , Otto a) eon 
aer rations et coronal mne ao electiono 
eonfirmamts * In 7 Baldwin. Count 
of Hander*, begged the Tope to 
confirm the election So doe* th" 
Count of Dachiburg )n 8. and Ado! 
phus, the Archbishop of Cologne, In « 
Richard (5) »peaks of Otto aa I asing 
been elected by Oioae " quorum in 
terevt re gem eligere >■ go. too, Otto 
(3) (peaks of his election “ab opti 
matibus et pnncipihua Impcni. ad quoa 
do jure spec tat elect, 0 •• Tho podeeta 
of Milan (#) speaks of the election 
having been held by theca **ad quoa 
electio pertinet" Similarly Baldwin 
(7). It Is important, as showing a 
distinct stage in tho development of 
tho electoral college, that whether 
universally accepted or not, tho elec- 
tion of the German k m g was held, by 
some at alt events, not to bo tho con- 
cern of all tho pnnees 
Boeidco tho rcfor« nc e t h0 joint 
letter of tho Gem, an pnnees to tho 
coronation having Uken place at tho 
appointed town and by tho Archbishop 
Of Cologne, retemtK* ,* theeo 

pomts in tho other letters from Otto 
and tho pnnees 
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four others, 1 while onJy thirteen persons are named as Otto’s 
sopporters, and these include the King of England and the 
Count of Flanders. Moreover, while Philip’s supporters came 
from all over Germany, Otto’s were confined to the north- 
west and to Lorraine. 

It would appear from the letter of Philip’s supporters that 
the great majority of the German princes held that con- 
firmation by the Pope was unnecessary, and that it was for 
the Pope to crown as emperor one duly elected by them- 
selves. The declaration by Philip's supporters that they had 
elected him to be emperor is novel, though it is akin to the 
title of “ emperor elect " given Henry VI. by Gregory. The 
object of using this title would appear to have been to make 
it clear that the king elected by the Germans was thereby 
ipto facto entitled to exercise imperial powers . 1 

> M. G. H, Court. H- X Letter pern m tnt rni ran inrana nullatenus Pr- 
of the Orman piuum, supporter* of tendaba, Algentiua attendente*. quod 
Philip, to the Popp, *$th May 1 199. non austine mus ins apcireite ab all quo 
“ mepnihudim tcpCts- dunmna deda- dimrom ant infnngi. . - Monemus 

randuro. qnod mcrtuo mchto domino insoper Pt p re p-a mor. at ddecto anneo 
nostro H(einnco) Roimncrain uxipe r a- nostro . . MJarewardo) . . . procurator! 
torn Aogusto. eoEecta mnlntodino regru Sirilie . . . to DPgoms donum 
pnnapum, ubi notuLum Pt mima noptn apoctolicnm prertetu IfiiiTO- 
tanahnm imperii numeral edcrat po- Ipntiam Pt farareen . . - ccrt ianm e 
piosus, iHurtrein domrnnm nostrum porntee. quod omnibns Yiribus quibos 
Ph(iljppuin) in ccppratorpm Romani poasnmns Komtm in brevi com Ipoo 
•olu nt* Pt aolrapniter elegunns, . . domino nostro dinrutatp propcia. 
V pram qnoiuam propter panooa pnn eeniemus pro imppraton® coronationis 
apes nistitis reestentee ad cegotia digrutat* ipa sublimiter obtmeoda." 
imppni otilitpr pertractanda ad hep Hip letter issued tn tbp namp of three 
nsqup tpmporm non conTemraos, none arehhifibops. mno bishops (including 
deliberation* habita mm prpdipto OUT “ electus **), four abbots, tbp K i ng 
domino nostro r*£U Ph[3ippo) apod of Bohemia, five dukes, and four mar- 
Kuxenberc eoleropnem ponam eele- qmsea. The prroeee whose assent is 
branmug, onanimitpr ita domino claimed include a patriarch, an arch- 
nostro, disponent* Altissmo, contra bishop, fourteen hishops. the Palatmo 
torbatorpe suos adrutoruini prestitun Count of Burgundy, and two other 
quod null us m nnpeno Pt in terns. counts Palatine, three dukes, and two 
quaa eemnsnmus frater sous habmt, marquises. (See Reg. d. N. H-) 
ipaus audehit dommium reeusare. 4 In the * Saeh^nFpiegeJ * in ita orrgi. 
Quocirca dignitatis apostolic* ele- nal farm, about 12S0. the passage re- 
mentram O mni studio pt attentiona fording the election of the king and his 
rogamus, nt proenm nortxarum inter- corona lion at Aachen and consecration 
cento, qm Roman* Bodesre etatum by the Pope, it is stated (etde Zeumer. 
optimum semper dileximtu, ad jura cm- * QueHen Sammlung. Zirr Geechichte 
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On the other hand, Otto’s supporters, not, ns already 
observed, Otto lutn'clf, n«ked for papal confirmation of his 
election. Stress was laid by them on three points : (A) that 
Otto was elected by tho«o princes to whom tbo election 
belonged as of right , (B) tbat tbo coronation and consecra- 
tion took place os laid down by CIj irlemagnc at Aix , (C) 
that Otto was crowned and consecrated by the right person. 
The first point is of importance as indicating that the idea 
was growing that only o limited number of the German 
pnnees were qualified to be “ electors ” Probably the second 
and third points earned some weight with both parties, for 
in 1205, when Philip had recovered Aix, and the Atehbidiop 
of Cologne had changed sides, Philip li3d himself re-elected 
and crowned at Aix It is possible that the second coronation 
was a condition laid down by the archbishop before joming 
Philip’s party, but c\en in tbat case the fact that the arch- 
bishop could compel assent would 6eem to indicate some 
popular support for his claim 

Innocent’s answer to Otto’s supporters is dated lfith May 
1100. In his reply he did not commit himself, though ho 
ended by expressing the hope that ho would bo able to honour 
and benefit Otto. 1 Otto evidently read a good deal into this 

drr Deutarheo Reichxr rtf earning, Ae .’ that 111® meaning of the original mini 
'ol U Extract from Eie *o» Rep- *n that It »a» only tho name and not 
gow’a ‘Bathiriipi.5,1,' p II. )I3, th® power that >11 tonlntnl by the 
about IfM) 1 “ Di® DiJadiTB anllon trrroonift rrlnml to. 
dujch reebt den Mm* kieaen. 8»en ‘ Reg d N 11, SOth May 1195 To 
dj® eoren Wtrt Ton den biaehopphrn. di® th® ArcLbialiop of Cologne •* G rat am 
data gesatit tin, Hade uph den atul pfnmoi et eceeptum quod tu el ahj 
*1 Aten kumt, ao hat her koainekgm multi pnncipe* ASeraajuuip ddeetoa 
namen Swen in® der babit met, *o filio* O . . ad ardem epoetoheam 
hat her kewerhrhen wmm." deatinatie, per eos et litters* rretraa 

In the other, later text*, we read. et electionu roodura et coronation!* 
"komngbie wait unda namen” and pr oc c aau m . Otlonij. qaem elegistu 
" des riles g*welt unde kaiaerbchen in regem. plemus latur.antca, ao 
namen,*' instead of “kotunchgeo na peteoW ut. quod a eobu factum 
torn" and "kencrlichen namen” f Herat ratum babentes et Cm urn. aucto- 
(Tufa 'liana Krammer quellen ntate Trllemnj apoatolica eoofirmare, 
Zur Ceechicht® der Deutachen KOroga ae iptnm Ottonem ad auacipiendam 
wahl trad dea Ktrrfarrtenkolleg*.* p- torwura impem Tocaremus. ... Id 
fi«, note «) The change in th® later autera per hre apostolic* aenpta tam 
TOanuacnpta would ®cem to indicate tifci quaro ipsu duxunua rerpotiden- 
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letter, for shortly after the return of his envoys from Borne, 
he asked the Pope to bnng to a happy conclusion what had 
been so well begun by the help of God and of the Pope. He 
also wrote that now bis uncle Kichard was dead, he looked 
on Innocent as being, after God, his special comfort and 
support . 1 

In Innocent's answer to Philip's supporters he gave his 
view of the part to be played by the Pope in imperial elec- 
tions, and cannot have left much doubt of bis opposition 
to Philip. He told them he knew who deserved bis favour. 
It was untrue that he was seeking to injure the empire ; on 
the contrary, he wished it well. Some emperors had done 
harm to the Church, but others had been of much service 
to it. While he desired to recover and to maintain the rights 
of the Church, he did not wish in doing so to encroach on the 
rights of others. It was for the Pope to grant the imperial 
crown to a person elected with the proper formalities as 
future emperor (eo rite prius electo in principem), and then 
duly crowned as king (in regem legitime coronato). Ab suc- 
cessor of Peter in the apostolic office, be would seek to glorify 
the divine name, honour the Apostolic See, and enhance the 
greatness of the empire * In a letter to the ecclesiastical 

dum, quod ad honorem ei profoctuin urucum nobis eetis solatium et adju- 
■paius of Otto) Iibentor it effico- tonum " 

citer, quantum cum Deo potenmus, * Rig. d. N 15. Innocent to the 
intendemus, sperantes quod ipse, aicut princes of Germany (Philip’s eop- 
cathohcus pnoceps, m devotions quarn porters), 1199, end of August or later, 
progenitor©* ipsius circa Romanam " Nob autom. aicut per alias vobis 
Ecclcsiam habuerunt non solum per htteraa rn emimm us plenius mtimasse. 
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and secular pnnees of Germany, written apparently on the 
3rd Miy 1190, shortly before Philip’s supporters addressed 
him, Innocent had written of the di*cord between the pnnees 
and their presumption in nominating two kings. IIo had 
expected them to put an end to this state of things, with its 
attendant euls, by seeking his help, “to whom it belonged 
first and last to mako prousion for sacancies in the empire.” 1 


diminution*!!! et drpressionem imperil 
nequrtcr laboremu* cum potins *d 
promotionem rt Conner* ationem ipsms 
c~lc»citcr inten Umus quia, Iiwt 
quidarn imperatoree Bcclaaiam >ehe 
■neuter aRlixrnnt, alii tamen cam 
roultiplinter honorarent , sic Jura 
noatra ct recuperare votumnus rt err 
vsre ut alien* nec invaders n*c im 
pedits velimu* Cum autem jmpmaUa 
corona sit a Romano pontifice cones 
denrta. co nte pnu* clccto in prtnetpem 
ct pnus in legem legitime corona to. 
lalcm secundum antiquam ct appro, 
batsm coruuetudmem hbenter ad 
coronam riucipiendam roeabimus * 

It it possible that at one tune Inno- 
cent had intended to put forward e\en 
further teaching claims, for in two 
letter* of the 3rd May 1189, ho spoke 
of the elections as if they were merely 
nominations. On tho JOth May, 
answering at last tho letter of Otto’* 
Supporters, he allude* to Otto ■ election, 
not nomination Possibly Innocent 
had heard between the 3rd and !9th of 
Richard sdeath, and thought it necessary 
to moderate his claims as Otto had lost 
inRichardattaunchand powerful (nend 
TVf« Deg d N. 1 and S, addressed ( 1 ) 
to the Archbishop of Mainz in the Holy 
Land, end (2) to the Cermen princes 
In tho second letter ho reproves tho 
Cerman pnnees for their presumption 
in nominating two kings and failing to 
have recourse to the Tope “ Ess pec 
Is n tea autem hactenus eispectavimus 
si forte vos ipsi saw on ducti consilio, 
tantia mall* finera imponere cureretis, 
videlicet ad nostrum recurreretia auxi 


hum. ut per n<*. at q ins ipsum nego- 
tium pnncipaliter et final iter noaritur 
pertmere, veitro stu lio mediante, 
tanta dissmsio eopiretur \rrum 
quia *o* in hae parte negligent** Ct 
desides hactemus ezstitislia, noe, qui, 
juxta verbum propheticum, constitull 
sum us a Deo super gr files et regna, ut 
evellamua et destniaraus, rdificemus 
etianv et plantemun, offvcu ncatn d«- 
lilum ezseqm cufueate*. umversitatem 
vrstrara tnonemus eltentius et exhor- 
tamur in Domino, per apostoliea 
ecnpta mandates, . ad provt/ionem 
■pnus melius intendaUs , . Alioquin, 

quia more de cartrro trahit ad ee grave 
penculum. no* quod expedire noven 
mu* procure ntes. ei curebiraua favorem 
apoatoheum impertin quern credemus 
mafonbus studua et mentis adjuvan ** 
In tho above passage " noe, ad quos 
Ipsum negotium, pnncipoliter et fin*, 
liter noeritur pertmere,” ipsum ntje- 
lium evidently meant tho filling up 
of the vacancy in the empire That 
this is the meaning eeeroa sufficiently 
clear from the passage itself, but eoo 
also SO (col 1025 A) where Innocent 
wrote, 14 Interest apostolic® sedia dib- 
gentcr et prudenter de imperu Romani 
provisions tractore, cum impenum 
noscatur ed earn pnncipahtcr et fine- 
liter pertmere ** See also 30 (col. 
1031 Dj. where Innocent speaks of tho 
“impeni Romani pronsio,” 31 (col. 
103t C), where be speaks of thn 
•negotium imperil," and 33, where 
“tho proviso inpcm" clearly refers 
to filling up the vacancy 
* Reg U X. 2 
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Philip's supporters appear to have taken no notice of these 
letters, and the next important step was taken by the Pope 
in 1200. Conrad, the Archbishop of Mainz, bad returned from 
Palestine in 1109, and had visited the Pope on his way to 
Germany. Innocent had failed to get Conrad’s support to 
his policy, but he had got a promise from him that he would 
not take any final Bteps regarding the disputed election till 
he had consulted him (per litteras et nuntios tuos nostra? 
consuleres bcneplacitum). Conrad on his return to Germany 
did not join either party, but endeavoured to get them to 
agree to refer the dispute to a body of sixteen princes, eight 
from each party. He was to preside, and all the princes 
were to accept the decision of the majority. Otto accepted, 
but wrote the Pope, asking him to get the arbitrators to 
support him. The Pope was, if necessary, to threaten them. 1 
Innoceat on hearing, apparently from Otto, of what was 
going on, wrote a very indignant letter to the archbishop 
for not fulfilling his promise before any final step, such as 
now proposed, was taken. He informed the archbishop that 
he was sending a trustworthy envoy with letters, to let him 
and the other princes know what ho wished and advised 
(intentioms nostra; beneplacitum et salubre concilium). 2 In 
his letter to the German princes, Innocent informed them 
that he had often discussed with the cardinals and with 
others what ho could do to put an end to the quarrel. Many 
had suggested that, as two rival kings had been elected, the 
Pope should inquire into the aims of the electors and the 
merits of the persons elected, to enable him to decide whom 
he should favour. He then set out the arguments on each 
side. On behalf of Philip it was urged that he had more 
numerous supporters, and was m possession of the imperial 
insigDia. On the other hand, he had not been crowned in 
the right place nor by the right person ; he had seized the 
kingdom without consulting the Pope, notwithstanding his 
oath of allegiance to Frederick ; he had been excommuni- 

1 Reg. d N. 20 Otto to tho Pope. on tho 28th July, to Innocent’* letter 

* Reg d N. 22. To the Archbishop woe probably sent off some tune m 
of Slunz. The meeting was to be held June. 
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eated by Ccrlertme, and his absolution giicn after ho had boon 
named km? wis irregular He was not only under sentence 
of excommunication at the time of his election, the sentence 
was b till m force, and the oath of allegiance wis not 1 mdmg 
Another objection was the danger of establishing the principle 
of succession by inheritance should Philip succeed his brother 
As he did not wish to appear vindit live he woul 1 not repeat 
the charges brought against Pi ilip s family as oppressors of 
the Church and of the princes It was urged on Otto s behalf 
that he had been crowned at tl e right place and by the right 
per«on Innocent exhorted the princes to take whatever 
action might be necessary to put an end to the dispute, as 
he did not wi<b to do anything derogatory to their dignity 
He had warned them of the danger of delay, and announced 
that it they did not act them«elves, he would g\\ e the apostolic 
favour to the most suitable candidate, suitable bv bis own 
merits, and marked oat for selection by the aims of tho«© 
supporting him (<\uem credere mus majonbus studus et mentis 
adjuvan) The Pope was rejoiced to hear that at last they 
intended to tako action to secure the peace of the empire, 
»3 he had exhorted them to do He minted on the nece*<itv 
of their selecting one fit for rule, as such an one was needed 
not only by the empire, but al o by the Church, which could 
no longer dispense with a defender lie mart be one whom 
the Church could crown, otherwise the trouble would onlv 
be aggravated, as the city (i e , Rome) and the Church would 
bo displeased, and it would bo nece'^ary to maintain the 
cau«e of justice and truth This warning was not given them 
because the Pope had any de'ire to interfere with their pnvi 
leges, but m older to prevent the dissensions and scandals 
that must otherwise ari e 1 

* Res vL \ *1 To *11 tbe texle- 

*iAst,c*l *nd aeculir pnaoes of C«r 

“any Probably June 1*00 “Cum 

d» duooniiA quae tbebus nostna pee 

***** emjeutibus super uspmo esl 
euborta vrbeoenUixt doleamos, qm* 
con. ut ajjqoi mentienda rotSa^unt 
»d depressonem ejua intend mm eed 


fcd rraltetionetn pctiuj arpirsmo*. 

coptavimna inlr* r*y* i** * * ***** o4 

debberarymui quoque frequenter rum 
frstnbca noetru. e* eum 1U1 nna 
rrodentibu, et ducreti* aoo eemel 
Untum tractnstmof quarter *op,en 
dam di*een»ooem iujwraoji powee-u, 
uapendere opernm eScacera Fuenint 
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There could no longer be any doubt that Innocent was 
opposed to Philip, and now that he had declared himself, 
be wrote letters to back np Otto. Thus he let the Duke of 

autem quaroplorce qui nobis Buggererent nstun, cum a lenerabili frstro nostro 
ut cum duo fuiasent per dixcordiam in Coloraensi archiepiacopo, ad quem id 
re gee elect], de studiis eligratium et pertmet, apud Aquisgranum in iolio 
mentis electorum inquixeremus eolli augustali fuent inunctua et coronatus 
cite ventatem, quatenus mtelligeremui in regem Bed opponebator eidem 
pleruus coi eeset favor apoetobcuj quod paucioree eum pnncipee eeque- 
lmpcndendus. Dieebatur eum de rentur. Licet autem nobis f msu cnt 
altero quod receptua eeset a plunbus talia eepe euggeeta, et ut «ie prote- 
ct insignia impenolin oblmeret Sed deremna consult om a vine pru lontibna 
opponebatur protinus contra eum quod et diacretia, volentee tamen honors 
nec ab eo qui potuit, neo ubi debuit, veetro deferre, univermtatem vent ram 
fuent coronatus. . . . Prrterea obji pa tern o commomnmua delectiome *f- 
ciebatur eidem quod contra propnum fectu et per apoetolica vobia ecnpta 
juramentum, roper quo nec consilium mandavimua ut Dei timorem habentes 
a node apoetolica requisierat, regnnm pr* oculn. et honorem relantea im- 
eilu pnesumpeerat usurpare. cum euper pern, na annuls re tur digmtas ejue et 
OIo juramento eedee apoetolica pnue hbertas etiem depenret. melius in ten- 
conruh debuiaaet, eicnt et ram qui dam deretie ad provunonem Ipeius, . . . 
consol uere prudenter, apud qua in ex eboquin, quia mora penculum ad no 
tnstitutione divma plerutudo iwndet grave habebat aoe quod expedire 

potestati* " Some also added that he ecuemua so 111 cite procurentes, ri enra- 

was excommunicated when be waa remus favorem apoetolica m import in 
elected, as he bad been esco mm u m - quem crederemua majonbue atudna 
cated by Cceleetuie, and that he waa et mentis adjuvan. Gaudemua autem 

■till under excommunication, aa the quod beet monita nostra distulentis 

conditions laid down for his release hactenna ezaudire, nunc tamen re- 

had not been observed “ Unde, deuntee ad cor et quid potiua expediat 
juxta sanctorum Fatrum canomcaa attendentee, juxta commonitiouem noe- 
aanctiones ei qui talia existit non tram propoeuietis, ut accepmma. do 
obstante juramento fidelitatia est obee impera pace trsetare. Uonemua igitur 
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Bmbint know lie would remove inj obstacles on the ground 
of affinity to tho marmgo of his daughter to Otto 1 lie 
promised the pnnces to support any agreements affecting 
their possessions, dignities, and honours, if made with one 
approved by lnm as their ruler * lie authon'ed 1 is legates 
to release Philip of Prance and John from any illicit obliga 
tions (i e , that would prevent them from assisting Otto) 1 T1 1 
Archbiahop of Tnor had not fulfilled his promise to the Arch 
bi'hop of Cologne to support whoever tho latter cho«e as 
king This promise had been paid for and the Tope directed 
him cither to carry out his promise or to repiv the money 
received Moreover, he was to present himsdf to tho Tope 
to answer for tho breach of his oath 4 He issued conditional 
orders to excommunicato tho Landgraf of Thuringia for 
similar reasons 4 He also pressed John to pay the money 
due to Otto under Richard s will Should John fail to do so, 
the Pope would, as bound by his office, sco justice done 4 

Innocent s promises and threats proved of no avail He 
could not induce the princes to Ieavo tho settlement of the 
dispute to him, or to arrive at a settlement by sacrificing 
Philip to the Pope Towards the close of 1200 Innocent 

Beret fort* contranum urbi et pro* mam ad hoc principal ter drbet pnn 
perutua tot lis[l wret Italia Eccletit f p ' elect o procurer, non lit peon 
quoquo id ferret grsviter et roolcate dcatur cert* peraonr ted ut re publics 
ao dub taret pro justitia et Tcntate consul* lur quod ctique Een non 
potenter opponere qu» Deo deciders poteat run persona pnncipta provuls 
potiua qu&m bom m bus compiler re nt et juata, atrenua et honeata. 

Ham autera rob a predicunus, non 1 Reg d \ *1 rummer 1*00 

Ot hbertatia, d grutat a et poleatatia * Reg d Is *1 rummer 1*00 

eeetra pneflegio derogate rebraua prareent bus 1 1 tens duumua inti 
ted ut dissennoma et t mnd t l i matenam mandum quod omnea qui cum eo, qui 
araputemus cum u nt a vobia asau assure plus in pnne pem nostrum obti 

tnrndus in regem qurm noa in Impe ruent gratiam et farorrm compoai 

ratorem ponimui et debeamus mento t onem nuermt auper poaaeaaionibua. 
coronare ne «i eecui accideret Eeret d grutat bur et hononbua dante Do 
error nonss mus pejor pnore nuno manutenere curab mu et fore re 

Super juramentia et am illud ancton fanentea earn auctonUle apoatobca 

tate apoatobca atatuemna quod ad inviolabiliter obaen an 
purgandam et famam et conacientram * Reg d N 25 au miner 1*00 

red undab l. Undo non permittatij 4 Reg d. \ *8 nmav 1*00 

vo* abquo modo aeduci tub apecte 4 Reg d N 27 aummer 1*00 To 
p etatia ab ua qui non eommunem acsl the Arthb shop of Maine, 
epee alem utilitatem laquirunt quo * Reg d N 28 aummer 1*00 
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drew up a confidential memorandum (known as the Delibe- 
rate), in which he discussed at length whom he should recog- 
nise as king and future emperor. The settlement of this 
question was first and last for him to decide, and Innocent 
proceeded to consider the claims not only of Otto and Philip, 
but also of Frederick. As regards Frederick, his election 
had been confirmed by the oathB of the princes, given by 
them voluntarily. On the other hand, these oaths were un- 
lawful (dlicita) and the election injudicious, inasmuch as the 
princes elected a child two years of ace, unbaptised, and 
unfit for any office. The prmces were accordingly not bound 
by their oaths. The election of a person unfit for office could 
not be cured by the appointment of a “procurator,’* nor 
could a temporary emperor be appointed. On the other hand, 
the Church could not dispense with one. Frederick was the 
Pope’s ward only as King of Sicily, and the Pope was not 
.thereby bound to support his succession to the empire, which 
would involve the union of the kingdom of Sicily and of the 
empire. Snch a union would be disastrous for the Church, 
as, besides other dangers, Frederick would, like his father, 
consider it beneath his dignity as emperor to give the oath 
of fidelity for Sicily and to do homage. As regards Philip, 
Innocent maintained that he was still under excommunica- 
tion, aB the absolution by the Bishop of Sutn was invalid. 
Moreover, he was also under excommunication as the in- 
stigator and supporter of Markwald in his misdeeds. It was 
also right that the Pope should oppose him, lest the empire, 
which should be the free gift of the electors, cease to be elec- 
tive and pass by succession. Moreover, the Pope was bound 
to oppose him, as a persecutor of the Church and a member 
of a family of persecutors. To act otherwise would be like 
arming a madman against oneself. Innocent proceeded to 
enumerate the misdeeds of his ancestors, including Frederick’s 
quarrel with Hadrian cyer the use of the word “ beneficium.” 

The objection in Otii’s case was that he was elected by 
fewer than Philip. On the other hand, at least as many 
(tot vel plures) of those who had a special right to elect the 
emperor had accepted Otto. In dealing with an election, it 
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was necessary to consider the merits of the person elected 
and his fitness for the post, and the wisdom of the electors 
was more important than their number. Innocent touched 
shortly on the superior fitness of Otto to govern the empire, 
and then proceeded definitely to reject Fhibp, because of the 
obvious objections to his appointment, and ho decided to 
resist his usurpation of the empire His legate was to en- 
deavour to get the princes to agreo on a suitable person, or 
to refer the matter to him. Should the legate fail with the 
princes, the Pope would decide m favour of Otto and accept 
lnm as the king, whom ho would hereafter summon to Pome 


to be crowned as emperor 1 It 


> Reg d J> *9, col. 1033 f., end c f 
1SOO Innocent ■ word* with regard to 
the objection that Frederick'* appoint, 
mcot would involve the Oman ol 8icily 
end tlia empire ere (col 1018 C), “ Quod 
non eipeduit ipeum impenum obtinere 
petet ex eo quod per hoc regnum 
Sieili® umretur impeno, et ei ipee 
unions confundcretur Ecclceut Nsro.ut 
cwtere pen cute Ucearau*. ipee propter 
dignitatem unpeni nollet Ecclenie do 
regno SicCi» Cdebtatem et horaimum 
exhibere, ncot noluit pater ejua.” 

Among the ground* for opposing 
Philip are (col. 1019 D). *' Quod ei (u , 
Philip) noe opponero deteat manifesto 
vuletur ex eo quod ti, prout ohm patn 
filiu*, no mine immediate succedcret 
frater fratn, viderctur impenum et non 
ex electione eonfem. *ed ex aucceenone 
deben, et no elficeretur hcreditanum 
quod debet esse gratmtum, pneacrtim 
com non solum Fredericks subetituent 
•ibi fllium, sed Ilenncos etiam filium 
«ib» voVaent lubrogsie, et pet boo 
foraon in poetemm abusio traheretur 

V"th regard to Otto's election, be 
wntes (ooU 1010 B), " Do Ottone tide 
tur quod non liceat (pgi favere, quo- 
Aiam a paucionbus eat electns, ... 
Varum, cum tot vel plures ex hia ad 
quos pnncipaliter epectat imperatons 

vol. y. 


will bo observed that Innocent 


eleetio in cum eonsensisso coecnntur 
quot in slterum consenserunt, cum non 
minus idoneitas *eu digmtas elect* 
persons', iroa plus qusm eli gentium 
numerus «it in Uhbns attendendu*. 
nco tantum plurslitas quoad numemm. 
sed sal u bn Us quoad consilium in ell 
gentibus requirstur, et Otto maps sit 
Idoneus ad regendum impenum quara 
l’hilippus . (col 1011 It) mdrtur 
quod et treat deceat et expediat ipsi 
il-t , to Otto) favorem apostotcani 
exhibere ” 

\S Ith regard to the action to bo taken 
(cot 1031 B). “Do cetero veto agen 
dura per legatum nostrum spud pnn. 
ci pel ut vel convrniant in personam Ido. 
ncam, vel so Judicio aut arbitno nostro 
commit tsot. Quod «i neutrum elege. 
not, cum diu * spec ta venom*. cum 
moDuerlmns cos ad concordiam . . . 
ne videamur comm fovere discordiam 
. . . cum negotiura istud dilationrrn, 
non capiat, . . . ei (tj , Otto) m&mfcita 
favemlum, et ipaum recipiendum in 
regem et pracroisais omnibus qu* ... 
debent pnemitti, ad coronam imperil 
evocandum ” 

That the document was a confiden- 
ts one appears from the fact that 
Innocent states in it his instructions 
to the legate, which would obviously 
not be for publication. 

O 
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deal3 not only with the merits of the candidates from the 
point of view of the Church, he also discusses the validity of 
the several elections from a legal point of view. 

In accordance with this decision, Innocent wrote two letters 
on the 1st January 1201, addressed to the Archbishop of 
Cologne and the German princes generally. In the letter for 
the German princes, ecclesiastical and eecular, he inlormed 
them that he was sending his legate to endeavour to get them 
to agree on some one whom the Pope could accept and crown 
as emperor, a ruler whose selection wonld benefit the empire 
and not prejudice the Church (ad utilitatem imperii cum 
Ecclesise honestate). Should they be unable to agree, the 
legate was to seek to persuade them to leave the decision 
to the Pope. This wonld not prejudice their freedom of choice 
in election, nor would it affect the dignity of the empire. 
They could have no better mediator than the Pope, and he 
could, in virtue of the powers divinely given him, deal with 
any oaths already given by the princes (i.e., he conld release 
them from their oaths of allegiance). Moreover, the decision 
of this question belonged first and last to the Pope. First, 
because it was the Church which transferred the empire from 
the Greeks in order to secure a protector ; last, because 
the Pope bestowed the imperial crown. 1 

For some reason unknown to us, Innocent changed his 

quam urpem djgmtate, cum miudrd 
mgu qrum Romamnn pontificcm coprr 
hoc d«nt rot nudutor*m habere, qm 
▼olaotatilnia et r&tioniboa intellectis, 
qmd juxtum font et ct.le procideret, 
aoeqoe per anctontatom ceehtua ail* 

fimtm et eonecientiam iiheraret, com 
et negotiam imperii ad Doe pnoa- 
paliter et fioaJiter pertinere noecatar ; 
pnncipahtor qmdem. qmi per Ro- 
nimrn Eeelesam fait a Gntaa pro 
ipfrux rpeciaLter drfenaione tram- 
latum ; £naL ter aatem, quomam etea 
ab tho regm corouam recijaat, a nobrn 
tamen contaim impera leapt no- 


1 Beg. d. X. 3L To all the pnneea, 
ecclesiastical and eecnlar, of Germany, 
fith January 1201. Innocent tnformi 
the pnneea that he is tending ti* legato 
the cardinal laahop of Paleetrma, and 
if he can be epared from France, the 
cardinal bifhop <tf Ortia. to mdoa 
them (ooL 10 Jt B) “ per cos ip*o* cam 
eoram, «■ nrccaee fnent, connho et 
presidio ad coneordiam efficaerter in 
tendatix, concordant** m earn qaem 
no* ad otiiltatem imperii cam Eede- 
ax honeetato men to coronare posamos, 
cel a forte per coa desiderata non 
poeeet Concordia pro v e n ire, nostro coe 
saltern consho cel arbrtno committatia, 
eahra in oxnmhna lam Lhertate ceetra 
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plans and decided to recognise Otto as king, without farther 
reference to the German pnnces 1 In a letter to Otto, dated 
the 1st March 1201, hut evidently not delivered till the legate 
arrived in July at Cologne, Innocent wrote of the two great 
powers, the Ecclesia and the ‘ Impenum, ’ and their re 
spective fnncttOQS He told him of his great desire to see the 
vacancy in the empire filled, and he announced, in virtue of 
the power he had received from God through the ble sod 
Peter, he received him as Ling, and ordered that in future 
Otto be given the reverence and obedience due to royalty 
The honour so bestowed was the greatest that could bo given 
to any secular ruler Later, when all the usual preliminaries 
were completed, he would summon him to Pome to receive 
the imperial crown In this letter no reference is made to 
the electors nor to the election * Innocent wrote a letter 
bearing the same date to the German princes, announcing 
the action he had taken and giving his reasons He stated 
the nght of the papacy to deal with the matter In men- 
tioning the objections to Philip, he included the “ msolentia " 
shown by him and his HohenstaufTen predecessors to the 
princes, and the danger of making the 8ncce«*ion hereditary. 


* Thu appear# from the legate a 
•econnt of his procee d ing* (Re^ d 
N 81) He up nothing of any 
attempt to g*t the German prince* 
to come to an agreement. He would 
certainly hare done io had he made 
an attempt which failed. It is singular 
however, that Innocent a letter to the 
pnnee# dated 1st March but evidently 
not delivered till the legate arrived in 
Germany, appear* to contemplate an 
endeavour by the legate to get the 
pnncea to come to a aettlement, or 
refer the matter to the Pope 

* Reg d. N 32 Innocent to Otto, 
Dlustn Regi Ottom in Romanoruzn 
Imperatore elec to lit March 1201 
Innocent mention* in this letter the 
eflorta ha has made to get the pnncea 
to settle the matter and the considers, 
tion he has shown Otto in his letter* 
The Pope goes on to wnta of the 


menu of Otto and of his ancestor* (col 
10J3 C, D) “ In to igitur prog-nitorum 
tuorum devotionem euscitare plnuua et 
abundant! us remmrmre voir n tea credi 
mua, et quasi pro eerto tenemua quod 
non solum m ea to varum ostendr* bar 
rdi-m c crura et legitimum euccesaorem, 
eed tanto ipece in hoe precede* amphus 
quonto te a nobis magis inteQig”* honor 
atom ho# enun seremtatem tuam 
in eo do eonsiho frat nim noetferum 

•aculans pnneepa nequeat honoran. 
auctontate Dei ommpotentis nobia in 
beato Petro colls ta te ia tegem reel 
punas, et rrgalcm tibi prvapimus do 
eatero revetentiam et obedicntiam 
eahibrn prenussisque omnibus qua 
de jure aunt et consuetudine prxmit. 
tends, re para msgnificentiam ad »us 
cipiendam Romani impeni coronam 
vocabimu*. . . /* 
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Otto, on the other hand, was personally deserving ; he was 
descended on both sides from families devoted to the Church, 
and was crowned after his election at the right place and by 
the right person. He accordingly received him as king, and 
directed that regal honours be paid him. He would here- 
after, as was right (sicnt decet), summon him to Homo to 
receive the imperial crown . 1 This letter was backed np by 


1 Reg d. N. 33. Innocent to all the 
pnnces, eedemsstical and secular, in 
Germany, 1st March 1201 Innocent 
telle the princes that an they and he 
eldte know <col. 103S C] “ejua pro vino 
(i of the empire) pnncipahter et 
Bnaliter nos contmgit . pnncipahter 
qtudem, quia per Eocleaam de Gracia 
pro I panic special iter fuit drfenaione 
translaturn . G call ter autem, quomara 
eta alibi corouam regni accipiat. a 
nobic tamen unperator unperu recipit 
diadema in plenitudinem potaatatit ** 
He wntea of the great injury cauaed 
by the want of an emperor, and bow 
he has long expected the prtncea either 
to aottle the matter or get hie help. 
They bad failed to do the one or the 
other, and had not answered ius fottera. 
Alter Una be beard that Conrad, Arch 
bishop of Mainz, had arranged for a 
meeting (col 1037 B) " do provosione 
impem tracts tun. Unde, ne aider© 
mur ab inempto deeistere, litterae 

trum vobie exponentee Gdcliter, et 
super us qua neceasana videban 
tur diligentiua inatnientes ” Harmony 
not having been restored, the Pope 
finally sent hia legate and hia notary to 
endoavour to induce the pnneee, either 
by themselvea or with their help, to 
arrive at an agreement, or else refer the 

matter to tho Pope (cot. 1037 D) 

“ selva in omnibus tain libertate vestra 

quam impem dignitate, cum nemioem 

magia quam Romanum pontifieera 

mediat-orem m boo voa habere deceret, 

•qu. •vdimrchne.ah. w? -uvahru, •otaJl&tiA. 


provideret quod eeset jus turn et utile, 
voeque per auctontatem creLtua aibi 
datam super jar amentia exhibitis quoad 

famam et eonacientiara hberaret, et 

ad quem negotium unperu ex caoais 
supenua assigns tia non ect dubmm 
pertinere " As nothing has been 
done by the pnneee (col 1038 H) 
••cum dicpendium Ecclceue, quo 
diutiua neo volt mee debet idoneo 
defenaore care re, sustinera nolumua 
ulter.ua vet disannul are jaeturam populi 
Chnatiam.” He proceeds to give his 
reasons for rejecting rtubp, including 
the objection that should he succeed 
hia brother the kingdom would tend 
to become hereditary (col. 1010 A). 
•' Nos lgitur, qoomam duobus ad 
habendum ennui impenura fax-ore neo 
poasumua neo debemus, neo credimua 
person » in unpeno, aed irapeno in 
persona potiua providondum, quia 
etiam ad hoc d'gnior reputatur qui 
magis idoneua re pen tur, ex causia 
predicts, non amantudmia aed zee- 
titudims zelo . . . personam Philippi, 
tanquam indignsm quoad impenum 
pnecertun boo tempore obtinendum, 
pemtua rep ro ham us, et J momenta 
qua ratione regm sunt <i pnestita 
decenumua non servanda, non tain 
propter paternoa vel frateruoa ex- 
ceesua quam prspnam ejus culpsm. 

. . . Cum autem ebanssimus in CbnstO 

films nos ter Otto nr sit induatnua, 

pro vidua et thacretus, fortia et cons tana, 

et per ee devotus enetat Eccleeia, so 

deacendat ex utraque parte de genera 

devotorum, cum etiam electus m 

wqp.it, uht diOsiit. et. a. tguv -inhivf. 





chap, n.] ECSOCEST in. AND THE EMTIEE. 213 

a number of letters to Individual polices and to the kings of 
England and France.* 

Innocent's legate, the cardinal bishop o! Palestrina, in- 
formed him of the result of his mission, probably in August 
1201.* According to him his reception was not at all friendly ; 
among other* the Archbishop of Mainz and the Bishops of 
Speyer and Worms would not receive his mes'engers. Some 
of the princes went so far that they actually hung messengers 
sent out by supporters of the papal party. lie added that 
some of the pnnccs were so angry with the Roman Church 
that had there been further delay they would havo elected 
some third person. The legate accordingly read out the 
papal letter to Otto. He also read those to the princes con- 
cerning his "reception and approval," and finally, on the 
authority of the Pope, declared him long (dennntiavimus 
regem Eomanorum ct semper Augustum), and excommuni- 
cated all who might oppose him * 

Innocent’s notary, who had accompanied the legate, wrote 
that Philip of Swabia complained to his supporters that the 


fuent eoronatos, et ipse lua rLre- 
ouitatis et probitatis mentis *J regen 
dun) et eiallandum imfmara (dooeua 
™> nulls tenus dubitctur. nos sucto. 
nuw best) fttn rt natn sum in 
re gem mepust)i, el regslem ei pr». 

eepimus hononfieeotism eibilen, ijw 
aumque ed tutotun unpetsi, ncut 
deeet. vocara cursbimus et ram ipsi 
solemniter et honunSa tmnuteno 
nostro, Domino concedente, Conferr* ” 

1 fir? d. N I Nos. 3t to 47. 4». 
60 Probably an written in 3tarcb 
KOI. and delivered by bis legate 
some time before tha proclamation of 
Otto as king 60 is dated 9th Juno 
KOI 

* Reg d N. 61. Not dated July 
t>r August 1-01 The cardinal bishop 
of Ostia informs the Pope of the result 
of bis legation. He met Otto near 
(spud) An . and then went on with 
fcun to Cologne, where the pnnera 
previously summoned met them hlany. 


however, would not come " et hoe eos 
no! mass deprebcodimna, quia tie nostros 
receperent nuntiea, emtates et domos 
suaa clausiw feruntur. Uoguntinus 
prwcipue, Spirensis, et Wormaeiensis. 
Quidam prnerva n until super eodem 
negotio a quibusdam pnncipibus di 
vevti, suspetidio penerunt. Hoc etiam 
aaneti tatetn vestram latere non rolumua, 
quod si negotiant dilatuxn fiusaet, quor- 
um dam ordo pnnapum sic immutsta 
videbantur quod in odium Romans 
Ecelesi* tertium proereaaaent." 

* Reg d N 61 (eoL J033 C). 
letter of Cardinal legate of Paleetnna. 
After 3rd July KOI “in conrpectu 
omasum qui con' me raid littena 
veatrw unctitatia regi et de ipana 
receptions et approbations conctis 

cihjbuimus, st earn ds cwtero *uc- 

lont&te ve.ua public* denuntianmus 
re gem Romano rum et semper Augua- 
tum, eicoramunicati* omnibus qui as 
ei dure rent opponendoe.’* 
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papal opposition was due to his consenting to be emperor 
without having received the Pope’s permission (quia sine 
Uceutia vestra voluerit imperare) ; if they gave way, their 
liberty of election would be gone, and no one could hence- 
forth rule without the Pope’s consent (nemo prater volun- 
tatem Romani pontificis potcrit imperare). 1 The action of 
the Archbishop of Mainz in refusing to receive the legate’s 
messengers is specially noteworthy, as he was elected in 
opposition to Philip’s candidate. The Pope was evidently 
disturbed at the view taken in Germany of his action. In 
a letter to the ArchbiBbop of Cologne, about the end of 1200, 
he thought it necessary to warn him to pay no attention to 
the slanders (maledicta) of those who asserted the Pope wanted 
to deprive the princes of their freedom of election. So far 
from this being the case, he had taken such action as would 
secure their freedom. He had not elected any one, but he 
had favoured, and was still favouring, the person elected by 
the majority of those who had a right to take part in the 
election (qui vocem habere . . . noscuntur). The person 
favoured by him had been crowned by the right person and 
at the right place, and therefore ought to be crowned emperor 
by the Pope. 2 

It will be observed what efforts the Popo makes to show 

* Reg. d N 62 (col 1054 B). Archbishop of Cologne. November 
Philip the notary to the Tope August 1201 to February 1202. Neo to 
or September 1201. “ Conquentur moveant maledicta quoruradam, qui ooe 

autem de vobis idem du* Sueviy et assenmt libertatem electioma adimere 
de Romano Ecclesia coram ipms. dicena prmcipibus volinsse. cum libertati eorum 
quod ea eola ratione mvehiraim contra detulenmuo po tills in hoc facto, et 
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that In appointing Otto ho had giicn cfTcct to his election 
by the majority of those entitled to take pirt in it, and 1 ad 
maintained the freedom of election against el urns based on 
hereditary rights 

Besides writing the archbishop, Innocent al«o directed his 
legate to nsc the same arguments with other German pnnees 
and to impress on them all that he had b\ his action preserved 
the liberty of the pnnees which he desired to sec maintained 1 

There was a meeting of Philip 8 supporters in Bamberg in 
September 1201 and again at II die m 1 202 at wl icli a large 
number of German princes ccclesiistical and secular, decided 
to protest against the legates proceedings as an unprecc 
dented interference with the election of the king In their 
letter they affected to believe that the legate s action could 
not have been taken with tlio knowledge of the Tope, nor with 
tho consent (conmventia] of the car In als The legate had no 
locus standi cither as elector or as judge (cogmtor) In tho 
case of a dispute regarding tho election of the king there 
was no judge who could givo a decision tho matter must 
be left to the electors to settle Chnst had by his conduct 
and by the separation of his powers (» e , as priest and king) 
shown clearly that one lighting for God should not bo invohed 
m secular affairs, just as a secular ruler should not deal with 
spiritual matters Even granting tho legate could act as a 
judge, his decision was invalid, for he could not lawfully pass 
sentence, as bo had done in this case, in tl e absence of one 
of the parties The prrnccs pointed out how their emperors, 
so far from pressing unjust claims, had abandoned their right 
to he consulted before a papal election took place, and they 
could not believe that the Popo would not seize a privilege 
(bonum) to which he had never been entitled They ended 
their letter by requesting tho Pope at a suitable time and 
place, in accordance with his office {sicnt vestri officu cat), 
to anoint Philip * Tho Pope s reply was the famous bull 

1 d V X 58 Non efpo saeroaancto .Ratorop ..<uVr 

* M G H Const n 8 Letter sancl taa et cuncta p e foiens pater 
to Innocent from tho German pnnees mtas hoo sent n ullo roodo noa per 
supporting Philip January 120 nuttit ra quo iuxi diaaooa et honcWata 
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“ Venerabilem.” We bare dealt with this ball in a previous 
volume , 1 but only as a part of the canon law, and it appears 
nece'sary to discuss it here shortly in its historical setting. 

contmnj a domino Prenretino ventre form, ha no gretare non potoit. Roraa- 


Romanonnn re gi* elections »unt in 
decenter ninuum prrpetrnta, ut de 
veetre mire pmdentis prodiremt can- 
CCISnti a, nee •anctuwimam evncti reto* 
eardinalium cre d i m ua hoc carmiven- 
tiain acceesimw Quu tram hole «imi- 
1cm audivit audaciain t . . Cbinam 
I'piiln. o ninmi pontificre, obi audistia, 
isnrft patrtv, totiu* ecclreio cardi- 
noire, antocwaors# vestro* *cl oorum 
miwo* Romanorum regum as elec- 
tion! boe Immiacuires me. nt vcl elec- 
tonim pervonam gererent rel nt cogni- 
tote* election!* vire* 1 rut inarm t ♦ 
Jterpondendi in*t*ntiAm vo* crsdimu* 
non habere- In Kenunoi™ rmm 
elections poo ti 6 com hoc erat imperial! 
diademati rrerevatum. nt earn Roma- 
novum imperaten* aoctonute non 
accomodate uhatenoa ficn non hceret. 
Imperial!* vero munificenti*. quo enl- 
tum Dei aemper ampliara itoduit ft 
fiu* ecf Ireiam pnvUegiorum epecieli 
tat* decorare curavit, hunc faonon* 
titolum Dei ecclcos reverenter rem) 
•it , . r . Hi laicalia simplicita* bon uni. 
quod da lure habuit reverenter eon 
teropsit, aanctitaa pontifical!* ad bonutfl 
quod ntmquam habuit, quomodo ma- 
ll um ponit t . Vobu ergo fupra 

ecnpiortim pnnetpum ettm dolor* 
a pent tmivereitaa, quod Prenestmu* 
epiacopu* in Romanorum regia elec 

ingreait. nec vidcro poeeumtu, cum* per- 
eonatn ineujpabilitcr ger*t. Gent enim 
vel personam elect on*, vel personam 
cogoiton*. Si electon*, quomodo que- 

Evit opport tun t a tem, quabter arbitn* 

abaentibo* mendacio ventatem et 
enrol ne rtrtatem routaret 7 Quomodo 


fuent, non cat superior index etna* 
ip** tentesti* integrand*, **d eligen- 
tiura voluntat* spontanea con*uenda- 
Mediator enim Dei et honnnum, homo 
Christo* Irens, actibe* propru* et 
dignitatibua dutmeti* ofheia poten- 
tati* utnusqo* diacrpvit, ut et Deo 
tnjhtans minima *e negotux unphearet 
aeculanbu*, ao viciuun non £Ea rebus 
dinci* prendere videretur qui «wet 
negotu* ssculanbu* Implicatu*. Bed 
•» vo* ludieem confiteamur, fact mo hoc 
eacu**tionem habere non potret. Ve*- 
tnnn emro in vo* poa*umu» eiercre 
gladiuro, quia absent* alia pari* 
*ententi* a ludic* diet* nullam habeat 
firmitatem. Qmd ergo predict! Prenca- 
tmi aententia in Otfcnr firtnare pot in t, 
cum nichd ante in eo factum «it 1 , . . 
V obi* eimn, peter aanctuunme, innn- 
uare decrevunus, quia eloctionu nos- 
tro vote m aereniMiromn douumuu no*, 
trum rh(ilippum) Rotnanorum regem 
, . una voce, tmo conevnau contuLmua, 
hoc rpondentre, hoc fijmiter promit- 
tentee, quod a veetra et Romans aadi* 
obedient!* non recedet. . . , Undo 
pet irons, nt vetve nt* tempore et loco, 
•lent vestn officii ret, unctiont* )pn 
beneSctum non negeti* ” Two arch- 
tnabop*. eleven bishop* (including on* 
"electua”), three abbot*, the King 
of Bohemia, four duke*, and a number 
of other princes took part in the 
protest {Vide copy in Reg. d, N. 61 ) 

* VoL it. pp. 217 19. Add from the 
bull word* not quoted in previous 
volume. SL G. H-, Const., II. p 607, 
L 9< t. “Preterea eum multi pnn- 
cipum ex impeno *qu* nnt no bile# 
et potentea, in eomm prenrdicxtim 
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In bis letters before tbe “ Delibeiatfo, Innocent bad not 
only admitted tbe nght of election by the German princes, 
he had urged them to come to somo agreement and 
fix on a person whom be could accept, or else to 
refer tho dispute to him for settlement He had, how 
ever, also declared that the question of filling up a 
vacancy in the empire was first and last one for the papacy 1 
Innocent had warned the princes that the man they selected 
most be acceptable to tho Church, and ho had also warned 
them that if they would not como to an agreement ho would 
be compelled to take action, as it conld no longer dispense 
with one who could defend it In that caso he would favour 
whoever was mo't deserving, taking into account tho aims 
of the electors (studia) * Later on he openly decided in favour 
of Otto, and declared him king As we havo seen, Ills pro- 
ceeding*' had caused mtense anger in Germany, and from 
the conduct of Siegbert of Mainz and from tho Tope’s letter 
to the Archbishop of Cologne, it is evident that this was not 
confined to Philip s party How strong that party was, Is 
shown by the numerous and very powerful princes who for 
warded a protest to tho Pope Innocent had thus ciery 
reason to be as conciliatory ae possible in his reply, and the 
bull 6bows clear signs of his desire to propitiate the pnnees, 
so far as was possible without making any vital concessions 
He emphasised the right of the pnnees to elect a king, whom 
the Pope was afterwards to promote to emperor, and declared 
that he was as unwilling to encroach on their rights as to 
allow others to encroach on the rights of tho Church Ho 
could not, however, forbear pointing out that they derived 
this nght from tbe action of the Church in transferring the 
empire He dewed that Ins legato had meddled with the 
election, either as “ elector ” or as “ cogmtor " The legate 
had confined himself to announcing who was deserving of 
the kingship and who was unworthy Innocent does not 
explicitly assert, as m previous letters, Ins claim to be entitled 
to make tbe ‘provisio lmperu," but merely a«ks whether 
the Chnxch conld be expected indefinitely to dispense with 

* Vide p 203 * I tda p 205. 
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a defender. But conciliatory as it is in tone, the bull made 
no real concessions. While in form Innocent based his action 
on the right to examine the fitness of the elected king, and 
to select where the electors were divided, he gave many 
reasons lor his action which do not fall within those limits. 
The facts that Philip was under excommunication, was a 
perjurer and a persecutor of the Church, were relevant, so 
also were Otto’s merits. The Pope, however, referred to 
many other points, such as irregularities in Philip's election 
and coronation, and the alleged majority of qualified electors 
in Otto's favour. He also raised a new point regarding the 
election — namely, that Philip’s electors had lost their privi- 
leges by excluding princes entitled to take part in the election. 
Whatever Innocent’s purpose may have been m mentioning 
matters not strictly relevant to the question of fitness of the rival 
kings for empire, they afforded material for future claims by 
the Church to deal with the regularity of the royal elections. 1 

It is noticeable how persistently in his correspondence 
Innocent harped on Philip’s relationship to his predecessors 
as a serious bar to bis election. This attempt to make rela- 
tionship a bar to succession was as revolutionary in its way 
as Henry VI. ’s attempt to do away with elections. It was 
nearly three hundred years since Henry I. was elected as King 
of Germany, and from his time down to Philip’s, Lothair 
was the only generally acknowledged king who seems to have 
owed nothing to relationship to the ruling house.* Another 
point deserving of notice is the gradual development of the 
theory that the election was vested in a few only of the 
German princes. In Ins letter to the German princes of 1200 * 


1 The bull was 
compilation iasu< 

authority in hi3 

passages were c 

collection The 


i given in full in the 

sd under Innocent's 

lifetime, but several 

mitted in Gregory's 

nest important onus 


... recepit utmmqne . " " In reproba 
tione . . indigent manifesto. " f Alt 

these passages will be found in italic* 


in col 60 of Fnedberg's edition of 
the Decretals ) 

The first passage omitted relates to 

bis unwillingness to encroach on the 

rights of the princes. The second 
passage includes a reference to the 

coronation at Ant . both possibly 

points on which the cuna in Gregory's 

time did not desire to lay stress. 

* V vie Appendix, tl. 

* Fide note 1, p. JOS. 
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that the king was also the person elected to be emperor, but 
he turned it against Philip's supporters by basing on this 
fact his right to exa min e the qualifications of the person so 
elected. Accordingly we find that, while before their letter 
he had only spoken of an election to the kingship, in later 
letters after he formally received Otto as king, be addressed 
him as king of the Romans elected to be emperor, and this 
became the regular title given by tbe cuna to German kings 
before they received the imperial crown. On tbe other band, 
it was a title very rarely used by German kings, who usually 
styled themselves “ Romanorum rex et semper Augustus.” 1 

Before announcing Otto to be king, Innocent had obtained 
from him his sworn acceptance of the papal territorial claims 
in Italy. On the 8th June 1201 at Neuss, Otto swore to respect 
these claims, so far aB they were already in the possession 
of tbe Church, and to help to recover them where this was 
not the case. The oath would appear from tbe signatures to 
have been given before three papal officials. Apparently 
it was a secret transaction, and aB it concerned rights 
of the empire, it was invalid without the consent of the 
princes.* The contest between Philip and Otto went on 
for some time with varying success. In 1203 the King of 


> Thus rhilip'* supporters, who had 
spoken of him ns " elected to be cm 
peror " in their first letter to the Pope 
in 1180. style him “ F.omenarum res 
et semper Augustus ” in their letter of 
1102 Bo. too, Phibp in his letter of 
120S to the Pope speaks of his being 

elected 44 in re gem," though he speaks 

of receiving the “ impenum “ by his 
election {Reg d. N. SB, cols 11 St B 
end 1133 D) Frederick IX. styled 
himself “imperator electus” after his 

first election as emperor in 1211. but 

after his second election m 1212 he 

styled himself, until lus coronation 
•e emperor in 1220, “Romanorum 
re* et semper Augustus.” As Philip'a 

supporters m their challenge to the 

Pope, to which the bnU is an answer, 

maintained as firmly as ever the raw 


that it was m cum bent on the Pope to 
crown as emperor their duly elected 
long, the title of “ Romanorum re* 

et aemper Augustus " was clearly not 

intended to indicate any abandonment 

of their claim, and was apparently 

meant to show that the mere fact of 

his election in Germany gate lnm 

jurisdiction over the whole empire. 
(See Bloch. 4 Die Staufischen Kaiser- 
wahlen.* See V. and VI- ) In a few 
exceptional cases Frederick adopted 
the style given lum by the euna when 

writing rather difficult lettera to the 

Tope. 

•Reg d. N I. T7. 44 Actum Nuxue 
... in pnesentia Philippi notan, iEgidu 

acolythi et XUoeardi acrtptoni prsdeU 

domirn papw.“ 
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Bohemia ami tlic Lnndgnf of Thuringia deserted Philip for 
Otto Isext year tho jcndulum swung the other way, and 
Otto s cause was abandoned by Adolf, the Archl ishop of 
Cologne, by tho King of Bohemia, and by Ottos brother 
Henry, while tho Landgraf of Thunngia was subdued by 
force of arms Early in 1205 Philip, having got possession 
of Aix, formally laid down his crown and gavo up his title 
Ho was re elected, and crowned for tho second time by tho 
Archbishop of Cologne A chronicler reports that this was 
done by Philip by tho advice of the pnnees, that they might 
not lose their old freedom of election, and that his election 
might be unanimous As wo hive previously pointed out, 
the coronation at Alx by tho Archbishop of Cologne was 
considered an Important element in tho legitimacy of a king, 
and no doubt Philip and his supporters wished to euro any 
possible defects in his coronation So f ir ns tho fresh election 
vs concerned, it has been suggested that tho pnnees wished 
to guard against undue importance being attached to tho 
coronation ns compared with the election 1 In 1200 there 
was a meeting of a number of German pnnees, attended 
among others bv 'Wolfgcr the Fitmrch of Aquileia, whom 
the Pope deputed to persuade Philip to abandon his support 
of Lupoid of Mainz, and to maho a truce with Otto and the 
people of Cologne Philips answer was a very conciliatory 
letter to tho Pope, setting out why be had allowed lum'cli 
to be elected king to govern tho empire Ho offered to submit 
to tho decision of his princes and of tho cardinals on the 
action to bo taken to restore peace and concord between the 
Church and tho empire (inter saccrdotium et impenum), also 
on the satisfaction to bo given for wrongs done by bun to 
tho Church On tho other hand, ho would leavo it to the 
Pope s own conscience to decido if ho had done any injury 

1 See the discuss on by Bloch 1) e pena pnne bus regnl Aquugreni vault 
Staufisehen Kaiserwahlen p 73 f Ibi rex conaibo cum suia hab to 

end Rodonberg U edcrl olio doutacho ut pnne pcs tuam Lberam elect oucm 
KOmgsw&Wen p 10 T secundum antiquitati* institutum non 

The wr ter of the Chron reps Colon perdant repum no men et coronaiu 
Ao ad Wait* p 219 tell* us rtu depoiut et ut concorditer ab omnibus 
Ippus Iptur rex cum muvcrsia el gatur precatur 
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to Philip or to the empire. The letter leaves no doubt that 
Philip still claimed to be the duly elected king, the ruler of 
the empire, and did not leave this to the Pope’s decision. 

Innocent did not apparently reply to Philip, but he wrote 
Wolfger expressing his general satisfaction with the letter, 
though he could not accept Philip’s solution of the Lupoid 
question. 1 Negotiations commenced, and by November 1207 
they were so far advanced that Philip had been granted 
absolution, and that Innocent wrote him direct. 1 In 1208 
Innocent deputed Uugolinus to Germany for the Anal nego- 
tiations. While on his way there he received the news of 
Philip’s murder on the 21st June. 1 

Immediately on hearing of Philip's death, even before re- 
ceiving Otto’s report, Innocent took action to seeuro Otto’s 
peaceable reception as king by all the German princes. 4 lie 
assured Otto of the unwearied efforts bo had made on his 
behalf, and authorised him, if he thought it advisable, to 
proceed with the marriage of Philip’s daughter, as had been 


» Reg. d. K. 133 (col. 1135 C) Philip 
to Innocent, 1305 “ I’rirterea pro 

reform# nd* pace at concords* Inter vo* 
et non. Inter *acerdotjum et impemiro, 
<]unm no* *empcr deeiderovirouA, cub 
jicwmua no* vwrtrm cardmelibu* *t 
nootn* pnocipibuii, . . . Item ■■ no* in 
akquo »o# vel tacroeanctsm Romanam 
Ecclemam offendi*** videmar. no# ad 
■atufaciendum vobi* ■upponimuii no* 
ve*tn* cardmabbu* at nottn* pnnci. 

p) bun, ... 6i vero vo* in aliquo noa vel 

Impenum Irmn vidcmmi. no* pro bon* 
ore Domini no*tn Jenu Chruti cujua 
vicem in tern* gerfti*. et ob revenen 
tiam beat! Tetri . . cuju* vicanu* e*tia, 
et ob aalutem no*tram, eoiucieiitfae ve*. 
trw auper ii* vo* relinquimu* ” 

Reg. d. N. 137. Innocent to 
Wolfger. " Re*pon*ionem autem ipeiu* 
(f-e.. of Philip) gratam ,n molti* babe- 
mu*. turn quia *apit cathobeam ven- 
tatem, turn qraa piam devorionem 
c* ten di t." 

VUt also Innocent’* letter to Otto. 


IIow far Innocent had moved from 
hi* * prenou* pomtion appear* from 
the fact that be tolerated the re- 
ceipt by Wolfger of hu regalia from 

rwiip. 

* Reg, d. N. W3 In the heading 
of the letter, aa given in Sligne, Philip 
i> called Dull* of Btrabia, but in the 
letter the Pope addreue* lam by the 
title of "aercnlte*,” a title only u*cd 

by Innocent, *o far a* we have observed, 
in writing to king* 

* Reg. d. N. I. 152 Letter of 

ITogolinu* to the Pope. "Officio 
fgitur Icgntiom* injunclae judicio 
divini numiiu* exapirante, ad vo* 
cum fetj nation" regredior; a quo 
in vs ton, beet obedire non renuen*. aum 

4 The letter* (Reg. d. X. 153 159) 
are undated, but from a letter to Otto 
(151, dated 20th July) it appear* that 
the Pope *ent off hi* letter* before 
Otto'* letter* arrived, no it mint have 
been within very few day* of bearing 
of tbe murder. 
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proposed m the negotiations proceeding at the time of Philip 8 
death 1 He wrote all the archbishops and bishops, directing 
them “m virtute obedienti® to do all in their power to 
prevent the election of another king, and lie forbidc them 
on pain of anathema to anoint or to crown anj one else * 
lie also wrote a general letter to all the German princes, 
ecclesiastical and secular, to seek. the peace of the empire, 
and to support Otto * In addition he sent letters to a number 
of princes individually, insisting in the case of ccclt i sties 
on the duty of obedience under their oath to him * They 


1 Rrg d N 133 Innocent to 
Otto July 1*03 " No* t tile qtu 

imitator e*t eordium at eogmtor 
seeretorum quod penonsm tuam do 
cords puro ft consc ratio bona rt Bdo 
non Beta dihgunus et ad honorrm *t 
profeetum tuum efficacitcr aipimmo* 
la cut opera mamfeatant qu* pro to 
non dub Unraiu exert* re Licet autem 
to deaeruennt quasi eolom onuci ponter 
ct propinqui no* tamen in tua dDee 
tiono const ante*, ra studio diligenti 
non deatitimus opr ran quio secundam 
tempos t bl credimus rrprdirr vigi 
lantea pro to qu&ndo tu forntan dor 
miebas qmnetiam proptor to mid la 
passi sumus ad versa, qua) poo r tiara 
tibi votiumus int mare cum adver 
sitas to premrbat 

* Beg d. N I 1SI Innocent to 
the Archbishop ol Magdeburg and hia 
suffragans u Quoctrca Iratormtati to* 
tr» per apostolic* script* mandamus 
et in virtu to obed entiso districts pre 
cipimca qua tonus ad pacorn imperu fids 
Iiterintondentes ntdlatenus pormittatu 
quantum pro vinbus impedire po testis 
ot quisquam do novo eligatur in regem, 
ne fiat novissirous error pejor pnore 
Ct autem omims tollatur occasio 
maliguandi nos tain vobis quam alus 
ardniepiscup s di episcopis siio in 
terposit one anathematis sue t onto to 
apostolics interdicimns ne qu s 

alterum mtmgere vel coronate pr* 

•amat.” 


* Hog d N 153 Innocent to 
all the princes ecclc* ait cal and lap 
of Germany July 1*03 univern 
tatem veotram rogamlam dux moi et 
monrndam per apostolic* rob i sonpt* 
mandantes quatenus ad parent 
Imperu Gdel ter inteadstu conscn 

tientos du position! dmnr qu® circa 
ehanssimuni m Chnsto f 1 urn nostrum 
illustrem regem Ottonem evid'nter 
elucet * quo ad regendum im|*niim 
efficariter aunt St 

4 E4 Dog d N IS" To the 
Archbishop of 6 air burg July 1209 
per apostolic* tibi script* pr«ci 
picndo mandantes sub dcUto Jura 
menu quo nobis in liao psrto tenerts, 
quatenus divins? disposition! 
consent ens qu* circa chans* mi in 
Christo Chum illustrem regem Otto* 
nem evidentcr e'.ucot lur* *t 
nostrum judicium spprobando ei 
patenter et potenter *dh*reas im 
pendendo nbi sux ilium et fsrorem 
Innocent claimed from his bishops 
obedience oven m matters relating to 
the empire under their osth of fidelity 
evfs peg d. N I 71 to the Bishop 
of Laogres 5*1* terra curd ab Ecdee a 

Romana, cm tenMur jursraento fide 
litatis astnetus nulla debuent rations 
tuvertero ve‘l a'o ea quomodolibet 
dissentire ipso ex quo ei patenter 
innotuit super negot o impem nostrio 
beneptac turn voluntat a non solum 
se ipsi opponere non expavit 
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must therefore support Otto, in whoso favour divine provi- 
dence had clearly declared Itself. Wo can here only draw 
attention to tho very great importance politically of this sub- 
ordination of tho bishops to tho papacy in secular politics. 

Philip Augustus made a fruitless attempt to get up a riral 
to Otto. Many, however, of Otto's former opponents, though 
they would not support n rival, insisted on a fresh election. 
There was accordingly a meeting of tho Saxon princes at 
Ilaibcrgtndt on tho 22nd September, at which Otto was 
elected, according to tho chroniclers, as emperor- Thoro was 
a larger gathering of tlio princes at Frankfort, at which Otto 
was elected “ in regem.” There can, wo think, bo little doubt 
that tho German princes intended these elections to bo a 
demonstration of their electoral rights as against the Fopo. 
In some cases princes only reckoned Ida kingship from the 
Frankfort election. 1 

Negotiations followed regarding Otto's summons to Pome 
to receive tho imperial crown. Innocent dwelt on tho great 
importance of harmony between tho Church and tho empire ; 
if they worked together nothing could stand against them. 
IIo pointed out, on tho other band, tho evils arising from dis- 


1 See Bloch, 1 Die Stauflachen Keiaer- 
wahlen,’ p 82 f lie quotee tho ' Grata 
epiao , I Id berated ’ 1 Plenquo pnn 

cipce imperil . regero Ottonrm in 
imperetorom unanimiter olegrrunt,*' 
and from Arnold of Lflheck'e chronicle : 
“ao ei di vim turn inapiratl pan voto 

run pnncipem (i f , emperor) et eempef 
eugMJtum olegcrunt." It aceme likely 
that tho pnneee meant by the election 
to eaaert the reeraaity of theif votee 
to make the election of Olla complete, 
but it ia not apparent why they ahould 
have given the title “ Imperator " after 
ao many German pnneee had avoided 
doing thia in 1S02. There ia no evidence 
that the reeult of the 1 1 al berated meet- 
ing waa reported to the Tope. In the 
oaae of the eubaequent meeting of the 
pnnoee at Frankfort on the I itb 


November 120S, at which Olio wae 
elected "in regera," there appear* to 
have been no formal report to tho 
Pope, but he area informed of what 
had happened by individual rlrnra 

who ware preaont. On hearing th» 

reeult of the meeting. Innocent wrote 
the Biahop of Cambrel and the Arch- 
bialiop of Magdeburg, who apparently 
had reported the promotion " of 
Otto, and oorreeted it in both eaaoa, 
to mere confirmation of his promotion. 

Heg d. N. 172. To the Biahop 
of Cambrei. “ Lit ter «a time . . . 
rerepimu* . . . per quaa de prorootione. 
quinimo quaai de eonflrmatione pro- 
motionia . . . Oiloms " Similarly Jn 
17S to tho Arch biahop of Magdeburg. 
See on tho whole aubjeci besides Bloeh. 
Rodenberg. ' Wiederholte Kfinlgawah- 
len.' 
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sensions between these two great powers, and urged on Otto tho 
importance of removing any causes of discord and suspicion, 
3nd pressed him to grant the requests which would bo pre- 
sented to him by tho papal legate * This was in tho middle 
of January, and tho result was, no doubt, the undertaking 
given by Otto in March 1200 at Speyer Tho oath at JTeuss 
m June 1201 had dealt mainly with the territorial claims of 
the papacy in Italy The engagements then made were re- 
produced in tho Speyer promise, and Otto now also undertook 
that episcopal elections should be freely held, and decided 
by the chapters or by the larger and “ sanior ” part of the 
chapters (thus giving up the very important right of dealing 
with disputed elections) He also gave entire freedom of 
appeal to the Apostolic See w ecclesiastical cases He gave up 
all claims to the “spoha ” All "spmtuaha ” were to bo dis 
posed of freely by the Pope and by other prelates of the 
Church He undertook to give effective help in suppressing 
heresy. The promise was countersigned by the chancellor, 
the Bishop of Speyer, but was not supported by the signature 
of any other German princes* Innocent also, in tho end 
somewhat grudgingly, bad given his assent to Otto’s marriage 
to Beatrice, the daughter of Philip * It was of importance 
for Otto as a means of conciliating the friends of the Hoben- 
atauffen family, and Otto was betrothed to her in May 1209. 

The first Bigns had already appeared that all would not 
bo well between Otto and Innocent Sometime before March, 
probably m February 1209, Otto had written the Pope com- 
plaining that Frederick was stirring up trouble against him 
He begged Innocent most earnestly not to support Frederick, 
and not to take any action in hi3 favour till Otto could discuss 

1 Reg d N 179 16th January qnetinui Die prefitiatoreecleaferidiiata 
1209 qoem totum eapitulom ret major at 

* M G H , Const II 31 Otto • tamor par* ipeiu* duxent eligendum, 
agreement at Speyer, 22nd March dum modo mchil ei obatet da can omen 
1209 “ HI urn Igitur abolere volentes isatitutia " 

aburom, quem interdnm quidam pre Thus Otto teams to hare abandoned 
daeeaaornm soetronna ezerctuase di tha right to be present at electiona and 
cantor in electiambue prelate nun, to decide in caaet of diapntea 
coneeduatu et sanctimus ot election** » The letters on the mbject tra 
prelatorum bbere as canomce fiant. Reg d N 1S3, 169, 177 and ITS 

VOL. V. p 



226 


TEMPORAL AJtD SPIRITUAL POTTERS. 


[past II. 


the matter personally with him in Italy. 1 * * * * * * Innocent replied 
that Frederick's father and mother had both of them entrusted 
Frederick to the care of the Boman Church, that he was a 
Bubject of the Church and owed fidelity as a vassal, and the 
Church must therefore Bupport him. Thus it was impossible 
for the Pope to withdraw his help from Frederick, but it 
would not be used to injure Otto.* 

Otto started from Augsburg on his way to Borne for the 
imperial coronation abont the end of JuJy. 8 lie had been 
preceded by Wolfger, Patriarch of Aquileia, whom he had 
appointed as his legate in Italy in January 1209- Wolfger, 
on his return from the imperial court to Italy in March, took 
vigorous action to recover imperial rights usurped by Italian 
cities. Innocent had, at Wolfger's request, recommended 
him to the cities of Lombardy and Tuscany,* but Wolfger 
extended his action to lands claimed by the Pope, and in- 
cluded in Otto’s concession. Innocent sent Wolfger an ex- 
tract from Otto’s oath at Neuss in 1201.* We are not informed 
of the details of what followed, but we find that after Otto’s 
arrival in Italy be pursued the policy adopted by Wolfger 
regarding imperial claims, notwithstanding his engagements 
to the Pope. 

Negotiations with the Pope proceeded, and evidently Innocent 
had to recognise that he could not compel Otto to honour 


1 Reg.d. N. 187. Probably February 

1209. 

* Reg. d. N. 188. Innocent to 

Otto. 10th March 1209 Another 
minor sign that relations were no 
longer so cordial la a change in the 
form of address to the Pope. In bis 
letters from Germany, after Philip's 

murder, ho addressed Innocent " P-e- 

verendo m Christo Patn . . . Dei gratia 
eanctee Romanic sedia lummo pontiEci, 
Otto, eadem gratia et sub ” (Reg. d 

J». 160 and 187). The “et ran" 
is dropped in his letters from Italy 
(190 and 193). 

* See on the relations between Otto 
and the Pope from the time of his 
re-election to ills Invasion of the Sicilian 


kingdom, Winkelmann, * Philipp v. 
Schwaben und Otto IV-,' voh n. book 
i , and book n , chaps. 1 and 2, and 
especially Be Hags. vui. 4, * Otto’s 

HaiaerkrOnung ' As regards Inno- 
cent's letter to Otto of 11th November 
1209 (R. m. 124), referred to by 
Wmkelmaan, Le., p. 195, note 3, it does 
not appear to have any bearing on 
the matter. Otto's Speyer declara- 
tion regarding the suppression of 
heresy would only eeem to cover 
action within the empire 
* Reg d. X. 185. SeeaUoReg.XIL 
78. 


P-eg. d. X. 186. 
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obligations which had not been confirmed by the German 
princes 

Innocent crowned Otto on the 4th October although rend 
ing questions were not all settled Otto had to len\c Rome 
immediately after the coronation, bnt endeavoured to nmngo 
a meeting with the Tope a lew days later in order to arrive 
at an agreement This Innocent declined, 1 but negotiations 
evidently went on tor a time According to Innocent, Otto 
refused an offer to refer to arbitration matters in dispute, 
and proceeded with his assertion of imperial rights, notwitli 
standing the claims of the Church Otto brought matters to 
a head m February 1210 by appoint mg Dipold of Acerra to 
bo Dube of Spoleto Dipold proceeded to stylo him'clf nl s o 
“ Magistcr Capitancus of Apulia and of the Terra Lavons, 
parts of the Sicilian kingdom 1 This was a declaration of war, 
not only against Frederick, but also against Frederick b Uegc 
lord, the Pope, and it is remarkable that Innocent did net 
take up the challenge till after Otto had crossed the border 
of the kingdom of Sicily in November 1210 
Though Innocent was unwilling to bre »h finally with him, 
yet he as well as Otto had for some time been preparing for 
the coming struggle Otto, for instance, extorted from the 
Archbishop of Salzburg in July 1210 a promise of support, 
even against the Pope, m matters concerning the honour of 
the empire and of the emperor * 

Otto crossed the frontier of the Sicilian kingdom early in 
November Innocent took immediate action, exeommuni 

1 Reg d. N 193 and 191 mino nostro et in rebm ft in persona, 

1 M C H-. Const- II p 47 pro nnbua nostril asautemul et eon 
Conleedermtio o! the Archbishop of temp to mandato ipoatohco u quod 
Salzburg 3rd July 1210 \otum forte domino* papa d&ret in roctrarunn 
faeimus uni Terms quod nos ad manutenendnm honored sunna et 

ocean one discordie inter domuinm imperu ipai domino noetro suxil o 
papam et dominnm noetrnm O a ere perUerqoe consCio aemper adenmus 

m sa mna Romanorrnn imperatorem et bona fide tom contra papam 
ejorte memorattim dominnm nostrum turn centra querotibet ahum hotmnem 
imperatorem nnnqnam df sere m ns quin nnlla unpediente occasion# ad con 
nos in omnibus hua, quo honorem Berrandom honorem mum et tmperu 
troperu et me persona rrep ciunt pro perpetno ipsum pro posse noetro 
movendia obi tanquam le^ittirao do- royabimua 
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wting liim and releasing his subjects from their nllegiance , 1 
and lie also entered into negotiations with Fhilip of Franco 
to secure his support.* Two months later ho called on the 
German princes to elect another in Otto’s place.* A little 
later again ho stirred up tho Italian subjects of tho emperor, 
calling on tho bishops to publish tho sentence against Otto, 
and to hold no services in any place whero ho might stay. 
He also stated that ho would declare him guilty of heresy 
if ho continued to hare divino services celebrated in his 
presence . 4 It is reported that oven at this late stage Innocent 
made another attempt to come to terms with him. Tho very 
well-informed writer of the ‘ Ursperg Chroniclo ’ states that ho 
heard from tho papal agent that Innocent was willing to put 
up with all tho territorial losses incurred, provided Otto 
would keep his hands oft Fhilip of Franco and tho Sicilian 
kingdom, but that it was all in vain . 1 

* Sco WuMmnn, ' Ffcilipp von ad quam »vui et arunrulua eiua 
Schwaben und Otto IV. von Uraun- barone* Anglia redegemnt I . . . N«o 
achweig,’ p. 2(5 f. W* hav* not tho nobii obnciatur a quoque, quod toto 
text of Innocent'* order, but he refer* conamino procurawau* proraotienem 
to it in e letter to tho Fitan*, doted eiul j qui* non credebarou* turn, quod 
Sind December 1X10. Reg. XIII. 193. oubito eot effectua, imroo qualcra ips* 

1 IWehmer, ‘Act* Imperu Select*,’ »# aubito demonatravit. Nam deue, qul 
020. lit February 1311. Innocent omnia noverat anteqUam Gerent, pro- 
to rhibp of France. moved fecit Soulem, atatura prone rum. 

* L.C., 621, Apn) 1311. To *11 th* in regem. quern ipae ipaiua culpa postea 
prince* of Germany. In Oil* letter reprob»eit et ei pium tubitituit luni- 
Innocent mention* that h* h*a ex- orem, qrn regnum cptinuit et poasedit | 
communicated and anathemoturd Otto qu» re* inataotia tempona eat figure. 4 * 

” pro eo, quod beneflciorum noatoram * IWehmer, 4 Act* Impenl Select*,’ 
ingratua et promiaaionem auorura obU> 922. Innocent III. to the biibop and 
tua malign* pertcqwtur pnrfatura clergy of Cremona, 7 th July 1211. 

re gem Sicilu* orphan um et puptllum, * Dtltehardi et Cuonradi Uraper- 
opoatolicn protection! relict urn, re - genaium Chromeon Editor* Abel and 
quiter iovadendo regnum ipsiui et Weiland, p. 8). 44 San* n* tanta tur- 
Romania eeeleiu* patn minium, contra batio Sent in eoeleau* et populo Chn»- 
aacrament* *t aenpt* aua et contra iur* tiano, Voluit domnua papa auatinere 
*t mom ment* not Ira, cum aemper parati omna dampnum. quod aibi imperator 
fuenmua et aepe obtutenenua ei iuatitin in tern* ecdeai* Raman* intemaurt 
plerutudinem exhiber* coram arbitna aut inferret Han* form an oompoai- 
commumter ehgendu." tioni* eum recuaeet imperator admit- 

II* alao warned th* German prince* tore, domnua papa, tamquam vtf 
that ahouIJ Otto aucceed la hit datigat anlmoaua et confident in Domino, tu« 

•• *d earn vo* condihooem red'get, ardua negoUa aimul explore dirpoiuit,'* 
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Otto began Ins second campaign m the south of Italy m 
the beginning of March, and by October bo was about to 
cross over to Sicily Frederick is said to have had ships ready 
for flight, when omenta in Germany changed tho whole situa 
tion 

After Otto s excommunication a movement 3gamst limi 
had commenced in Germany, led by Siegfried of Mainz, tho 
Landgraf of Thuringia, and the King of Bohemia In tho 
early summer Siegfried published the excommunication of 
Otto by the Fopc Ottocar of Bohemia waB tho first of the 
princes openly to rebel against Otto and to declare lnm«clf 
in favour ol Frederick of Sicily Innocent was very careful 
not to intervene openly in the choice of a successor to Otto, 
but he had, in his letter of February 1211 to the German 
princes, shown prettj clearly that Frederick would bo ac 
ccptahle to him. 1 In September a number of German pnnees 
assembled at bumberg and elected Frederick w impen 
torem * Tho pnnccs who took part in this election wero 
obliged to look to tho Tope for support, and they asked him 
to confirm their election , they were so far in a mmonty, 
though a very important mmonty 

Otto, hearing of these movements m Germany, made bis 
way back instead of crossing to Sicily Do was delayed by 
further fruitless negotiations with the Popo and by disturb 
ances in the north of Italy, so ho did not get to Frankfort 
till the middle of March 1212 * On Jus arrival in Germany 
he found many even of the bishops and abbots still faithful, 
and many of the rebels now returned to his allegiance In 
order to strengthen his position and to secure some following 
among the fnends of the Hohenstauffen, Otto roamed (on 
the 22nd July) Philip s daughter, Beatrice, to whom he had 

1 FuU p 228 note 3 king and for some tune after ho bad 

’MO Leg Sec iv Cone II Nos accepted the offer of the Cerman 

43 (26th September 1212} and 41 pnncee he styled himself tlomanorum 

(19th November 1212} See on tho ire per » tor etectus 

rabject of Hue election Bloch D e * For the rebellion in Italy and 
Staufiechen Kaiserwahlea p 89 f Germany aeo Wmkelmann Philipp 

There can be little doubt that Frederick von Schwaben und Otto tV vol u 

was elected aa emperor and not aa book u chap v 
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been betrothed since 1209. Unfortunately for Otto she died 
on the lltli August. Otto was at the time besieging Weis- 
sensee, and the disastrous results of her death were imme- 
diately apparent. The Swabians and Bavarians at once left 
his camp, and so many of his followers abandoned him that 
he had to give up the siege. Presently he moved to the south 
to deal with the threatened entry of Frederick upon the 
German scene. 

After Frederick’s election had been reported to the Pope, 
negotiations went on for some time on the subject, and finally, 
with Innocent's support (consilio et interventu), Frederick 
was hailed as emperor (imperatorcollauderetnr) by the citizens 
and the people of Borne, and the Pope confirmed his elec- 
tion. 1 * * * This was not, however, till after the consent of Frederick 
had been obtained, and the Pope and Frederick had come to 
terms. Frederick’s consent was not given as a matter of 
course; his wife Constance and the Sicilian nobles were 
strongly opposed. We have no detailed account of the nego- 
tiations between Frederick and the Pope, but some of tbo 
conditions are clear from documents executed in February 
1212. Frederick bad to swear to be faithful to the Pope 
and to his successors ; he placed on record the territories he 
held from the Pope and the tribute (census) to be paid. He 
undertook personally to do homage when summoned to 
appear before him. He had also to accept a concordat regard- 
ing ecclesiastical elections in the same terms as the one forced 
on his mother in 1198. 5 It was not till he had done all this 


1 Burchardi et Cuonradi Ursper- 
geneium Chronicon, p 373,43. "Dis- 
tils vero Ansholmus magno labors 
et penculia pturemia Remain uaque 
pervemt . lbirjuo consiho et mter- 
ventu domm Innocenlu paps obtm-jit, 

ut a Cl vi bug et populo Romano Fnden- 
cua imperator eollsuderetur et do ipao 
fact am electionem papa confornavit.** 

Innocent IV. appears to refer to this 
incident in his excommunication of 

Frederick on the 17th July J245 

(Epis. Sae. XIII., vol. u. 124, p. SO), 


for after mentioning the oath given 
by Frederick " pnuequam esset ad 
impeni dignitatem electus,” he goea 
on, "et, aicut dieitur, illud idem (< e„ 
homage), poatquaro ad eandem digni- 
tatem eleetua extitit et vent ad 
Urbera " teas repeated by him in the 
presence of the Pope 

* II. G. H . Const. II No. 411, oath 
by Frederick to Ionooent, Feb. 1212, 
at Messina. 

No. 412, undertaking by Frederick, 
February J212, at Messina to do 
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that he added to Ins title of King of Sicily that of emperor 
elect 1 At the request of the Tope, Frederick had his infant 
son Henry crowned as King: of Sicily 1 It seems probable 
that tho object wis ultimately to do away with the personal 
union between Sicily and th« cmiirc ns Frederick agreed 
to do m 1216 Another reason for the coronation was no 
doubt to soenro a successor, with n good legal title, before bo 
started on his very adventurous expedition to Germany Ho 
commenced his joomey in March and armed in Homo about 
the middle of April At Rome, where ho did liomago to the 
Pope for tho Sicilian kingdom ho was very kindly received 
by Innocent and helped with money, and there ho 6tyled 
himself emperor elect by tho grace of God and of the Pope J 
Frederick left Rome by the end of \pril or early in May» 
but was unable to cross the Rabin frontier till somo timo in 
August, as ho had to make long halts at various towns in 
lioitbcro Italy to avoid Ottos supporters Ho amved at 
Constance in September, a few hours before bis rival, who 
was also on his way there His occupation of Constance 
gave him time to rally his supporters m Germany, thus cn 
abbng bun to hold a meeting o! his supporters on the 8tli 
December at Frankfort There he was elected king by a largo 
number of German princes in tho presence of tho legate and 
of envoys from France From that time onward, with very 
rare exceptions, Frederick dropped the style of emperor elect, 

homage when required by a Pope 1S12 in a privilege grunted t! e 
for the krngdom of 6 cily dukedom of Art-1 Luhop of Monreale II B rol f 
Apulia, end to pey tribute p *01 

No 113 unu time And piece agree- * See Winkelmann Thilipp v 
ing to same condition* regarding clerical Schwabeii und Otlo IV rol i p 318 
elect one an his mother Constance had notea 4 and 8 where it is shown Henry 
been obliged to accept m 1199 v*U was probably crowned in February 
p 196 note 2. 1212 

ho 414, Apnl 121 * at Rome * II B rol 1 p 227 In con 
Frederick entered into further agree firming a grant to the Roman Church 

ment with the Church of Rome re Frederick wrote on the lJlh April 
garding expenses incurred on hiJ 1*12 At Rome Sanctissimo pstn 
bohnU Inaoeenlw Eodiwra. 13*.*. v, mu. 

1 The first letter in which Frederick gratia re* S cilio in Romanorum 
styles himself " Romanorum imperator imperatorem electus et semper Au 
electus is at Mess na in February gustus 
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and adopted that of “ Komanorum rex semper Augustus efc 
rex SiciliJE.” 1 By the summer of 1213 a large part of Ger- 
many had accepted Frederick, and at a meeting held at Eger 
on the 12th July of that year he paid his price for the papal 
support. He renewed, almost word for word, the promise 
given by Otto at Speyer in 1209, and supported it by a per- 
sonal oath. Innocent, however, was not content with this, 
and required the assent of the German princes. A number 
of them, including such important persons as the Archbishops 
of Mainz and Salzburg, the King of Bohemia, tho Dukes of 
Bavaria and Austria, and the Landgraf of Thuringia, signed 
tho document as witnesses. The Pope also got tho express 
consent of individual princes in subsequent years.* Tho 
curia was not satisfied oven with these agreements, and had 
them strengthened later on in the time of Honorius III.,* 
but Innocent had by the agreement he obtained put tho 
territorial claims of the Church on a legal basis, accepted by 
the German princes. As in the case of Otto’s Speyer agree- 
ment, the clauses relating to the Church seriously modified 
the powers left to the emperor by tho concordat of Worms. 

Fighting went on during 3213 without any decisive results. 
In the following year the victory of Philip Augustus at Bou- 
vines (27th July 1214) put an end to any chance of a victory 
by Otto. In 1215 Aix went over to Frederick, and he was 
crowned there for the second time. As there was at that time 
no Archbishop of Cologne recognised by the Pope, he was 


1 M. a. n., Comt ii . voi. ii. 
No. 451. Letter of Bishop Conrad 
to Philip Augustus, December 1212. 
There has been much controversy 
over this election, tho protagonist* 
being Bloch In his ‘Die BtsuKschert 
Kaiserwahlen ' and Krammer in hi* 
'Der Reichsgedanlra den 8taufischeo 
Kaiserhauae* ’ and ‘ Da* Kurfursten 
KoIIeg, Ac,' We are inclined to agree 
with Bloch that it is to some extent 
a tacit assertion, by tho majority of 
the German princes, that it was for 
-Out® -alnrie An Jtlnr.t _r Jung- j» -min- 


over the empire. The fact that a 
papal legate was present doe* not 
appear to iu necessarily to imply 
papal approval. Forty years later a 
papal legate waa preaent at the aecond 
election of William of Holland at 
Braunacbweig, a proceeding certainly 
distasteful to the curia- 

* M. O. H , Const- II. No 49-81, 
12th July 1213 and 6th October 
1214. 

* M O- H , Const. II. No. 95 66, 
September 1210) No. 72, 3rd April 
A2M- 
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crowned by the Archbishop of Mainz on the 25th July It 
was on this occasion that Frederick took tho cross, tho cause 
of so much trouble to him liter on A few days later tho 
city of Cologne, Otto s last stronghold outside his own do 
mains, also accepted Frederick, and Otto had to retire to 
Brunswick Although Otto lived three years more and neicr 
give up the struggle, yet he was unahlo to affect seriously 
Frederick s hold over tho greater part of Germany 

Otto s supporters tned to reopen the question of liis de 
position it the Latcran Council in 1215 Innocent stopped 
a very hot controversy that arose, and at i subiequent meet 
mg declared Fredericks election by tho German princes to 
bo emperor approved and confirmed 1 

Fredericks succession to tho empiro would havo been 
impossible, as far as ono can judge, without tho support of 
tho Pope This contributed to weaken tho coalition against 
Philip Augustus, which was defeated at Bouvmcs, a landmark 
m European history, but it also led in tho end to tho catas 
trophic struggle between the papacy and tho IloUenstiuffen 
— a dinger to which Innocent was not blind, but which he 
could not avert 

Innocent relied m his dealings with secular powers mimly 
on his authority as vicar of Christ He did not di'diin nor 
neglect to use authority of human ongin, as, for instance, 
that of a feudal lord, but such powers wero treated by him 
as of human origin, and not as belonging to the Pope as 
Pope His conception of tho papal authority was no less 
exalted than that of his great predecessor Gregory VTI , but 
he handled it much more as a lawyer, systematising whero 
possiblo the use of his powers Thus in the bull (finally 
embodied m tho Decretals) Innocent bised his right to deal 
with quarrels between princes on his authority to decide 


1 According to Richard of San C«r entibua cetera ipso ecdcaiam eat 
raftno (p 91 Sene I Cronacl o of tho egreaau* At another a tt ng • few 
tfbcnfdi A apoiVtaott <* Sum* Fkin of dhya tor predict' of am regia Fred 
the queation waa brought up and enci electionem per pnnapea Aleman 
there waa a hot controversy Finally mo factam leg t me in fmperatorem 
dominua papa manu inruut et egredi Romanum approban* conSrmav t. 
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where questions of Ein were involved. Again, in the case of 
the empire, he claimed the right to examine the qualifications 
of the ting elected by the German princes as, if we may use 
the expression, a matter of official routine. 

Innocent had not carried the majority of the German princes 
with liim, and his claims to interfere in German elections or 
to nominate in case of disputes were not generally admitted, 
but we must reserve our remarks on tliis subject for a later 
chapter. 
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FREDERICK n , IIONORIUS III., AbD GRFOORY tX. 


HONonnj’?, who was elected Pope on the 18th July 1210, 
two days alter the death of Innocent III * was of a very 
different temperament to his great predecessor, 1 and accord- 
ingly, though there was no change in the policy of the curia, 
yet tho methods were different, and the great struggle with 
the Ilohenstauffcn was postponed 

When the pontificate of Uononus began, the Church was 
not in full possession of the lands included in tho promise 
made by Frederick at Eger in 1213, as it was not till the 
contest with Otto was over that Frederick could attend to 
affairs in Northern Italy, but by 1221 the Pope was able 
to announce to the world that the Church of ItOrao had 
received possession of tho lands it had claimed, and to 
acknowledge tho help given him by Frederick. 3 The pope 
and the emperor did not agree as to the rights left to 
Frederick as emperor m these lands, and there was trouble 
over his claims to armed assistance from papal subjects m 
1226 Frederick also appears to have alarmed tho cum by 
suggesting at a conference at Vercelli m 1222 that it should 
employ him as its agent to govern these lands 3 The fnc- 


' In an early letter Jlononu* gives 
■ characteristic description of his 
method*. Epis. Sae XIII . vol 1 31 
10th May 1317 •'Plenimque dissi 
roulanda sunt quedam et ad tempus 
conniventibus oeulis toleramda qua 
peasant sc&ndali matenam suscitaro, 
cum et \ rntas ipea quad am fecent 


ex tempemntia equitatu pro vitando 
ecandalo Iudeorum. * 

* Le i 165, 18th February 1*31 
The letter Is addressed Universal 
presents* litteras mepectuns " 

* Ficker Forechungen Ac., vol iv 

334. Sth May Hononus to the 

people of S pole to. Bcaide^ ~ f 
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tion that arose from time to time -was not in itself very serious, 
bnt it must have played its part in strengthening the deter- 
mination of the curia to secure for itself supporters in Italy 
by protecting Milan and its friends from Frederick. 

Another source of trouble was doe to differences regarding 
ecclesiastical appointments in the Sicilian kingdom. Frederick, 
before he wa3 accepted by Innocent as the future emperor, 
had undertaken to allow freedom of election in his Sicilian 
kingdom, bnt it was subject to his assent to the persons 
elected. 1 Honorins in a number of cases refused to accept 
the elections made, and finally, after the sees had long been 
vacant, filled them up without consulting Frederick.* This 
and the question regarding Frederick’s rights in the papal 
states were the cause of a very angry correspondence between 
Frederick and the Pope in 1226, in which the emperor dis- 
closed his real feelings towards the Church by accusing the 
Papacy of having failed in its duty towards him when Inno- 
cent m. was his guardian during the time of his minority. 3 


the people of Spoleto that neither be nor 
the cardinals bed agreed, though much 
pressed, to anything "quod reset in 
preiudicium epoetolice serin,” he also 
refers to the action of Cunzelin. the 
imperial legate, in endeavouring to 
eedace the people of Viterbo “ a dero- 
tionu eoli dilate fideles noetros aver- 
tore " and ** nt imperaton debeant 
focere furameqtnm.” 

See also Theioer, * Codex Diploma ti 
cue Dominn Temporalis.' vol i 115. 
!I«, 119. 121 of 22nd November 1222. 
123, 20th December 1222; 124 and 
125, l»t January 1223. 117, 118, 120. 
not dated, but all apparently of 
November 1222. They deal with 
Ganzehn’s behaviour and Frederick's 
emphatic disavowal of his action*. 

1 M.C. EL, ‘Const./ II. 412. February 
1212. Privelegmm Fndenci H. Regia. 
In this compact with the Pope, clause 
( 5) regardm g elections provides “ secun- 
dum Deura per to turn regnuro canonic* 
Sent de taliboi quidem pereorus. qoibua 


roe et h erodes nostri reqnuntum a 
nobis prebere debeam ns assensnm.” 

* I'.pta. 6ae XHI.. vof. t 283, 25tb 
September 1225. Hononus to Fred- 
crick. He fcaa in appointing selected 
"de pereomi tibi men to acceptan- 
dis.” and appointed them with the 
advice of the cardinal* " cine tuo 
preindmo." 

* 1-C-, 298. Honceios to Frederick, 
beginning of Jfay 1228. The first part 
of the letter cent by Frederick u known 
to us by the Pope** reply, from which 
it appears that the emperor complained 
of his treatment by the Church during 
hia minority (p. 217 1. 13 f.): “ Circa 
tutelom quoqne tut. a elore tnemone 
Imperstnr* Constantia regina 6idhe 
apoetohee sedi rebels m. a beneKciorum 
gratia exapi*. ... snsceptio, quo a 
gratia ram prat exordium, habere to 
debmt de prneeeutionis debito nou 
ingratum, saltern nt to trim no tarn non 
solum suspect© aed etiam fraudulent® 
odmuustjaboxus non m terms rmpingrve. 
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The question of elections to vacancies became aente again m 
the time of Gregory IX , aod was among the causes stated 
for his excommunication in 1239 1 
As we have seen, Frederick had taken the Cross in 1315, 
and after that he made repeated promises to start by a fixed 
date, and had to get the pope s consent to repeated post 
ponements The final promise was made in July 1225 to Btart 
in August 1227 * and Frederick, s failure to carry it out was 
the immediate occasion of Gregory s first excommunication 
Though peace was restored after a time, yet both sides had 
shown their mutual distrust and fundamental hostility, and 
the ground was prepared for the final struggle between the 
papacy and the Hohenstmilen family which began in 1239, 
and only ended with the death of Conradm in 1208 The 
main cause of this hostility was the union of the imperial 
Government and of the Sicilian kingdom in Frederick 8 hands, 
as it endangered the papal independence, unless a counterpoise 
could be found by the enna in }»ortbern Italy 

Innocent had long foreseen the dangers of the situation 
and a few days before his death, Frederick, had given a written 
undertaking immediately after his coronation to release lna 
son Henry from subjection to hi3 authority and hand over 
to him the kingdom of Sicily to bo governed during his 
minority by some person approved by and responsible to the 
Pope * It is very doubtful whether, Innocent once out of the 


dicens quod eccleeia nonuse defen 
no rum hoetea immirrtl Apulie Habe 

bet pieteree diffamat omi adject o 
quod qnem tutnx eccleeia debuit pro 
mover® de ec t engena in paterae 
sedo hominem alienum (i e Otto) qui 
Don cootentua impeno ad re gnaw 
niinlominus asp rant 

L.C p 2** I 1 Honoring warn* 
Frederick Von ergo aeducant te 
prospers " 

'Lc 711 p 637 1 38 f 
* Frederick a letter to the Pop® 
|M O H Const H 103) la dated 
28th July 11 th the letter he cent 
the golden bull [l-e., 10") dated 


July 1*"3 containing h a promise 
and declaring (p 130 I 41 f ) *=, 

auteur defecenmuj In aliquibua eel 
in all quo ceteronun ecclea a Roman* 
aentiab t In noa at in terram cost ram 
da apontaneo et lam pieat to consensu 

nostro 

* L-e 68 1st July 1216. Saoc 
tiasuDO n Chnato petn et domino *uo 
Innoeentio F Dei et au gratia 
Romanorum rex et eemper angustua 
et rex S c3 e Cup enter, tarn 

eccleme Romans quam regno 6 c lie 
provider* pronuttunus et concedimus, 
stat entes ut poatquam fue mua 
iropen coronata adept prot nua Chum 



238 TEMPORAL AND SPIRITUAL POWERS. [PACT IL 

way, Frederick ever intended to fulfil his promise. A few 
days after his death Henry was taken to Germany, where 
he was appointed in 1217 Duke of Swabia. In 1218 Henry 
dropped the title of King of Sicily . 1 In April 1220 he was 
elected king by the German princes. This was inconsistent, 
in spirit if not in letter, with Frederick’s promise of 1216, 
repeated in February 1220, and Frederick and his chancellor 
both wrote the Pope. Frederick explained the election as 
due to the sudden conviction of the princes, owing to a serious 
quarrel among them, that such an appointment was necessary 
during Frederick's approaching absence on crusade . 4 The 


noatruro Ilemncum, quoin ml man 
datum veetrura In r*g*n» fecuoua 
coronan, emancipomtu a patrta poto*- 
tate Jpaumque regntiro Si'ilie, tarn 
ultra Farum quam citra, penitun relm 
quamua ah tccloaia Roman a tenendum, 
alcut no* Illud eb ip»a aola bnraui , 
it* quod ex tune nae hebebimtu noc 
nommabunu* no* regem 6icilie, «e<l 
luxte bcnrpleeitum v eat rum procure- 
bimua illud nomine ipeiua illil noatn 
regie tuque ad legitimara eiua etatem 
per perionam Jdonaem gubernen, que 
de omnl Jure atque wrvitlo ecclmie 
Romane reepondeet, ad quern aolum 
mode ipaiua regni dominium noaettur 
pertmere ; no forte pro eo, quod not 
dignatlone Ujvina eomua ed imperii 
faetlgium erocati, aliqmd uruonia reg 
r.um ad impenum qurma tempore 
putaretur habere, •> noaaimul impenum 
teneremu* et regnum, per quod tam 
epoatolice aodi quam heredibua noatna 
aliquod poaeet diapcndium generan.” 

D la noticeable that in this latter 
Frederick ealla the Pope hn “ dommua.” 
This may have been aa apecially cm- 
phammng bu overlordahip of the 
Sicilian kingdom. It la olao one of 
the comparatively few occaaiona when 
he apeelta of hia holding the empire 
“ Dei et aui tho Pope’a) gratia.” 

* Ilenry la atylod “rex Bicilie et 
* " " ■' February 

he , 284 6g 


3rd January 1 21 S the title of King of 
Sicily ia not given, and in J8(6h of 
10th September 1218 Henry ia only 
atylod Duke of 8a able. 

* Winkelmann , ' Act* Imperii,' vol f. 
180, 13tb July 1220. Letter of Fred 
enek to the Pope. “Quamqoara per 
voatraa non recepenmui litteraa, plu- 
nmforjum tamon intolleximua *x re* 
latu, quod eccleaia mater noatra mper 
proraotione chanaaimi AM noatn non 
modicum ait turbata, eo quod de fpeo 
lam dudum in gremium auum poaito 
et totahter mancipato auper lioo 
amphorem curam el aolicitadmem 
apopondimua minima habituroa neo 
poat proraotionem eiuadem aliquod 
algmfleaviraai epoatolice aaactitati, et 
quod eliam adventure noatrum beat!- 

vmcimur uaque adco diatuliaae , auper 
quibua aanctitatj veatre ventatia aenem 
duximna expheandam. In conapeetu 
n am que clememtie voetre Infician neo 
pOMumua nec dabemua, quin erga 
promotion cm unici filn noetri, tam- 
quam qui ipaum paterma aflectibua 
non poaaumua non amare, labor* 
venmiie hactenua iuxta poaao, quod 
equidero nequivimoa obtmere '* 

He proeecdi to glvo an account of 
tho circumatancea under which the 
election took place, and the caiwea 
of the delay in announcing It to the 
Pope. 
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chancellor for his part wrote Hononus, 1 e had heard from a 
cardinal that the Tope had declared the election of a German 
lin g did not corcem him 1 The letters are written from 
different points of view, but they arc not irreconcilable, and 
it seems unlikely they were meant to deceive the Pope, who 
mu-t have been kept folly informed of what had taken place 
by his envoy Alatnn, who wa3 at the tune in Germany The 
statement attributed to Hononcs was no doubt made by him, 
but probably only meant that the Pope was not concerned t31 
the time came when he had to decide whether the Teutonic 
kin g ^33 fit to be emperor The enna was cot satisfied with 
the explanations offered, and very shortly before Frederick’s 
coronation the papal envoys, who were negotiating on the 
conditions to be fulfilled in connection with Frederick's 
coronation, were directed to inform Frederick that the election 
wvs inconsistent with his promises 1 lie was obliged shortly 
before, and again shortly after, his coronation to declare that 
the Sicilian kingdom was his entirely as heir to his mother 
(not to his father), and that it was quite independent of the 
empire. He also acknowledged that he and his predecessors 
held it from the Homan Church * Though the cuna had to 
accept the-e declaration', and acquiesced in Frederick’s reten- 
tion of the Sicilian kingdom, it does not seem ever formally 
to have acknowledged Henry as King of the Homans On 
the few occasions when he is mentioned in papal correspond- 
ence, it is as son of the emperor, and in a letter of Gregory’s 
in 1235 calling on the German marmates to support Frederick 
again't his rebellions son, Henry is called merely **nr 
nobilis " * 


• 'w. xni, wi u ir, p. #3, 

L1SI C<Knmd toHoncrms. “Seraa 
tuare, j«t*t et doom*, din tala 
tfcnifltBB irtn. n nfew nn di? 
Eitor TMtm teci^o-taj, consults or- 
enjasporttanem qpoicL.~it.-n « trpor knita 

«l(tr»a<i!i* Sri na two 

ewcusra a pceidicnm tc<Je hiirre 

r^pocaoD. per cccn do fntribes 
dcm.c:, cm rar ciirnli Vjq rpenola 
w c.m mriim fet tertrsvlcs, roa dxj^trt 


ckLU to* d- *lreticD“ 

• m. iOih orietts itra. 

• M G H.'Coejl.'n SI \qrre*»f 
lm, quJ $7. DwE*«r l**X 

• A* Uk qj thn fii L'iitS J*TJ 
Hnrry fill r>W Kj- s ci Fialr 
ty tie emi, rvlc E*«- S*e SJIL, 

*oL l. 110 la Uirr lmnr !c u 

rrfanoi to u tU im d TmJrrrk. 
ke- m, 12 c. 31 * , p. 21 *. L 15 , 320 
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Frederick bad achieved a diplomatic triumph over the 
Church, but it was at a great cost, as it increased the import- 
ance long attached by the Church to securing for itself sup- 
porters in Northern Italy, and this could only be done in the 
long-run at the cost of a conflict with the empire. 

Even before Frederick had succeeded in securing the per- 
manent retention of his Sicilian kingdom, the curia had shown 
the importance it attached to Lombard affairs. It was im- 
possible for Frederick, so long as he had a rival in Germany, 
to do much in the way of re-establishing imperial rights in 
Italy, but six months after Otto’s death we find his imperial 
vicar, the Bishop of Turin, requiring Cremona and Parma, 
imperialist cities, to accept his decision in disputes with other 
Italian, cities . 1 The papal legate in Lombardy, Hugo, the 
future Pope Gregory IX., at once intervened, and compelled 
these cities to accept his mediation between them and Milan ; 
Cremona, at all events, doing so very unwillingly. He also 
put great pressure on Frederick to allow this. Hugo, in 
addressing the people of Cremona, dwelt on the excellent work 
it had done in resisting the rebellious Milan, which had con- 
tinued to support Otto even after he had become the Pope’s 
enemy, but in the end he treated both parties exactly alike, 
directing them to make peace on equal terms . 1 We have 


p. 230. 1. 28. Ac. In some letter, he it 
referred to a, " doWii vir," le. 637, 
p. 633; 603, p 490. U. 6 and 6; 631, 
661 , 639 . 

For Henry', title, in Germany, see 
H.-B , voU li. p. 719. Before the 
imperial coronation Henry l* * eloctiu." 
In 722 and all later letter, the electin' 1 
is dropped. 

Henry teas not crowned till the 8th 

of May 1222. It has fceen suggested 

that the proceeding, in 1220 were 

inconsistent with the fact that after 

Frederick', coronation m 1220 »» 

emperor Henry i, styled “ rex Rorce- 

ncrum, - ’ not merely ** electus ’’ 

» BOehmer, ' Acta Imperii,' 938, 3rd. 
6th October 121*. 


* BAehmef, 'Acta Impeni,* 939, 
30th October 1218 This docufnent 
contain, the report by a notary of a 
speech made by the legate at Cremona. 
Among other thing,, he said s " Et 
rogamoa von. ut in nobia et ecclesia 
Romans debeatu vo» ponere secure, 
quia non debetia credere, quod eccleaia 

yelit to* ponc'd* et aanguinero fiuum 

et expense, pro eccleaia factaa emitter,, 

quia iporo in deo no, da hoc negotio 

ad honorom Romans ecclene et dornini 
rsgi, et ad jnagnum statum Cremone 
procedere.” 

Lc. 940, 3I*t October 1218. The 
oath is taken by the podenta of Cremona 

“ aal va in omm bus capi tuli, et per omnia 

fidelitate ealeoque honore eero nisei ml 

domuu Frederic! Romaoorum regia." 
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noticed the action of the legato in this case, os it fore* 
shadows what happened in later quarrels between Frederick 
and the League — namely, constant pressure on the empire 
to accept papal mediation, and great leniency shown to its 
enemies. 

Immediately after Frederick had obtained his last post- 
ponement of the crusade to August 1227, he gave notice of 
a meeting to be held at Cremona at Easter 1220, with the 
object of restoring peace, of extirpating heresy, and of making 
arrangements for the crusade. 1 The prospect of the arrival 
of the emperor in Lombardy with large forces, not only from 
his Sicilian kingdom bnt also from Germany, was very un- 
palatable to Milan and many of the other cities of Northern 
Italy, not only bccaose it would enable Frederick to recover 
impenal rights usurped by the cities during the troubled years 
that succeeded the death of Henry VI , but also because heresy 
was very widely spread, and to some extent favoured by the 
governments of the city states. The result was that the 

Lc, 941, K'orember ISIS ftogo ding*™ grwwus inItoi ma hooorem 
wrote Frederick ho had horn rent by rut™ magnificent!© consume re. hoc 
th» Top© lo allay lh« quarrel* in Lom in cutmen rrertn honoris rt «ecle»ie 
hardy, and had Tinted Cremona, where procure bet, quod non tun prrcibu* 

the people “ nobia rehrmentiMimr noetns ncti Tel ob sedis apcetolice 

suplicarunt, nt vestram modi* omm rerrrentiam excltati, quam rooli pro 
bu> deberemus prescntiaro expectare,” facto rretro, ctuu* per hoc ntililaa ... 
a* they had been nutrueted “ut in procurator, et tunenle* nc, «i arcus 
facto pacis luxta Tcstrum proccdcrent egnwnt, itatus Tester in aliqoo led© 
bencplacitum ct mandatum.” The retnr, acicntca ctiam, quod nos eflec- 
legato waa, howerer, afraid " no propter tiono special] ad glone vrstr© ctdmcn 

hoc honon* rrstn consumatio pate dan to* it odium diligrna at ope ram 

returquoroodolibetlesionem Imaetn- cfBcacem in nullo proreus latoraro 
ram quoqua eccletie Roman©, restrain Yeleraus, quod T«tr® drberet celntu 
©t ipaorum planum redundasset, si dim duplicere," and he exhorts Fred 
pars adverse ecclesie beneplAcitia enclc to assure the people of Cremona 
paruiaset, et Cremonenses, qui per " quod return et gratum habetis, quod 
mandatum sedis apostolic© special© factum rit auctontat© sedis apostolic© 
pro honor© Testro hoiusceroodi 8© rt quod in antra pro bono pnm* exti- 
dacordus miscuerunt, in»enirentnr all- tent ordmatam ” 
quantulum pertinaccs Unde vehe- L.c , 942, 2nd December 1218. eon* 
mentcr institimus apud ip«o«, at omm- tarn* th© legate'* orders regarding tho 
modo maodatis snmmi pontiGcis obedi terms of peace 

rent, asse rentes eisdem, quod eceleaia •MG H , • Const ,’ u. 107, I2th 
Romans, com debet disponent© domino July 1226. 

YOb. V. 


Q 
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Lombard League was renow cd 1 on tho 8th March 1220, and 
was joined In April 1220 by Verona 1 [ this enabled tho Longue 
to close the pnwes to tho German troops. Frederick attempted 
nt first to negotiate, but the terms proposed by tho Lombards 
appeared to the Germans so exorbitant that the bishops in 
Frederick's camp declared that the Lombards had laid them- 
selves open to ecclesiastical censure, under tho terms of papal 
letters providing that disturbers of tho imperial rights and 
honours might bo so dealt with. 1 Terms of pe.ico were, how- 
ever, at last accepted by both parties, but finally rejected — 
wo do not know why — by tho Lombards, whereupon 
Frederick pronounced the ban of the empire upon them.* 
Tlds had no effect, and as n crusade In 1227 would have been 
difficult wit h a hoatilo Lombardy in arms against him, Frederick 
had to ask tho Tope's help in settling the dispute. 

As we have already mentioned, there had been much fric- 
tion between the I’opo and the emperor while Frederick was 
on Ids way to Cremona, l*oth with regard to Frederick's 
demands for armed assistance from papal subjects, and the 
filling up by tho Tope of vacancies in Sicilian bishoprics. 
Frederick had to drop hi* quarrel with tho Tope, and Ilonorius, 
who eagerly looked forward to a groat crusade under tho 
emperor, nccepted Frederick's request to restore peace.* IIo 
gave his award in January 1227.* 

* II. -n . vol 11 p Oil Aooounl ol Ilonortua cukod tho " trot ora M o ( tho 
tho rcnowol cl Lombard Loaguo. Tho Lombard Longue to ocml roprononta- 
formation of tho Loaguo (■ Justified livaa to rrrelva tho IVpo'a order* 
" ol romo II tonnro <lo la paoo a Oon. regarding tho aottlomont of thflr dia- 
»tant|a rolabrat* fa momiono. . . . pnto with ProdorloU (Epla. Sao. XIII.. 
Non o anoha da protormoltoro onmo lu vol, I. 300). 

rnoolao oopra tut to lo gonto Kedrrloo * Lc., 32S. Mh January I SIT Form 
oooondo, al promote imporanto ... of latter tola given by tho Lombard* 
■imile conoo**iono hnbia conSrmata, to tho emperor. Tho bo ly of tho letter 
olooma nppara par II prlvflogll »uoi." oommenooi by a reference to tho four 

* Lo., |> 028, hundred “ militoa” to bo provided at 

* M. O It. ' Con at II. 103. 10th th« eipetuo of tha Lombard* for tho 

Juno 1220 rruiado, and furthar on ft I* wnttoni 

* L o., 107. Eneyetieal regarding " Kupradiotl voro rpiadrlngenti mihte* 

ban on tho Lombard*. 12th July teneantur Ira in vratro paungio, quod 
12!fl a vobia Hatutum oat ot a llomana 

* Frederick'* leHec I* ol 20th Auguat eocWla »pprobatum " Lo, 230. pro. 
1220 (*M II.-II , vol. ii. p. 07 ft}, la acrll** tho form of lettor to bo written 
September or tho beginning of Ootobor by Frvdonok. 
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Under the tcrm3 of thi3 award, both sides were to with- 
draw all hostile orders i**ued and to restore all prisoners token 
while hostilities were going on The Lombard members of 
the League were required to rescind all laws in contravention 
of ecclesiastical liberty, and to observe all ecclesiastical and 
imperial laws concerning heresy They were al o to provide 
at their own expcn*e 400 milites to as«i«t the emperor 
in his crusade 1 A letter from the Tope to the League informed 
them that thi3 la3t provision was not binding should the 
emperor fail to start, onle«s he was speciallv exempted by the 
Pope from doing so 1 The effect, *o far as the empire was 
concerned, wa3 merely to re tore the statui quo ant*, while 
there were important gams to the Church The award did 
not, however, deal with the questions at i»*ue between the 
emperor and the League, so th3t it was still op*n to the 
emperor to revive his claims at a more convenient time and 
without reference to the Pope 

Frederick at once accepted the award, bnt the Lombards 
raised fnvolons difficulties and bad not signed the agreement 
when the Pope died * 

During the pontificate of Hononus, Frederick had by very 
considerable concessions to the German pnnees, cccle«ias:ical 
and secular, secured peace in Germany so far as to enable 
him to devote his attertion to Sicily, where he set about 
establishing a centralised and powerful government By 
1226 he apparently considered himself strong enough to 
extend his anthonty over Lombardy His firrf attempt was 
a complete failure owing to the stubborn opposition of the 
League, and he was thus obLged to accept the Pope s restora- 
tion of the italui quo ante for the time being 

The net result of events during the pontificate of Hononc3 
was to bring abont a critical state of relations between the 
Pipacy and the empire Frederick had maintained the per 
sonal union of S cflv and the empire At Vercelli in 3222, 
and again m a more serious form m 1226, he had showed his 
de-ire to modify the territorial arrangements agreed to at 

‘ See not* «, p 21 2. 13*7 Tie Le&bardt f...\Uy tcceptM 

* I-c-. 331 the orders ef t he Pc-* (j( G It, 

* Hcn^nos «Led cn the l*ih Itt r ch 'Cceat/u. Ill, Sith lUrth 
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Eger, and in the 122G correspondence he had disclosed hia 
real feelings towards the Papacy. In 1218, and again in 122G, 
the Church had shown that it would do its best to prevent 
any serious weakening of the anti-imperial cities in Lombardy. 
This w as a matter on w hich neither side could give way, and 
it was to play a very large part in the final struggle between 
Frederick II. and the successors of Honorius. Finally, by his 
constant postponements of the crusade, whether justified 
or not, and by his pledge in 1225, Frederick had laid 
himself open to attack by the Church, on grounds very 
disadvantageous to himself. 


Honorius died on the 17th March 1227, and was succeeded 
on the 19th by Gregory IX., who was a relation of Innocent 
III. With Gregory a very different regime begins, for he was 
not bko his predecessor — willing to shut his eyes temporarily 
to matters which might be a cause of offence. Gregory w as 
the Cardinal Hugo who, as papal legate, had unwillingly 
started for Germany to arrange terms of peace with Philip 
of Swabia, and who again a3 papal legate had forced the 
people of Cremona to accept him as arbiter. Within a week 
of his election he had written Frederick a letter quite friendly 
in tone, but ending with a senous warning of the results if 
he did not start on his crusade by the time fixed. 1 Gregory 
also wrote the rectors of the Lombard League to send the 
forms of agreement prepared by the papal office, and to do 
it quickly, so that Frederick might not become aware of their 
delay nor of the constant reminders Bent to them by the 
Apostolic See.® 

The time of Frederick’s departure for Palestine had been 
settled for August 1227, and Brindisi was the port of depar- 
ture. Large numbers were attracted by Frederick’s offers 

1 Epis Sae XIII., vol. I 343 (p 262. quara Dos et to ipsum in illara neces- 
1. 2 If ), 23rd March 1227. "Tuergo, 6U utatcm wducas, da qua forsan t n do 
kanMicoe, ad ilium, qrn dominatur m facili non potonmus, etiamsi volue- 
regno hormnum . . . debitum habona nmus, oxpodire.” 
cumdevotion©reapectum,sieprecibuscfc * L.c., 315, 27tli March 1327. 
momtis noetns obtempera, quod tiaqua. 
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of freo transport to those desirous to take part in the cru«ade« 
and a venous epidemic broke out among the crowds waiting 
to embark The emperor s account of what happened up to 
the time of his excommunication is that he fell ill but not 
withstanding went to Brindisi and the arrangements for 
departure were pressed on Finally he made a Btort nccom 
partied by the Landgrave of Thunngia and many other Ger 
man princes on the 9th Soj tember Two days later lie 
landed again at Otranto where he lay ill 1 hilo the Land 
grave died shortly after landing On the advice of his princes 
the expedition went on to Palestine while ho postponed his 
own departure till the following Mav Tnvoys were sent to 
Gregory to explain what had happened but the Tope would 
not even receive them and on the 29th September he pro 
nounced him to have incurred the penalty of excommnnieation 
under the terms of his oath given at ^an Gcrmano in 1225 1 

In his encyclical issued a few days later Gregory sums up 
Fredericks shortcomings which were aggravated bv the fact 
that he was protected during his minority by the Church to 
which he al o owed his promotion first to Ijng (of the Tomans) 
and finally to emperor He gave as tl e specific grounds of 
excommunication not only Ins failure on frivolous pleas to 
start at tho time fixed but also his failure to provide the 
stipulated military forces and tho money payments required 
He taxed him with not providing enough transports and with 
fixing the rendezvous at the height of summer in an unhealthy 
climate Brindi'i having been selected by Frederick, as he 
bad fallen out with other cities with port3 no made lnm 
responsible in the past for the loss of Damietta, and the 
rejection of the Moslem offer to give up tho Holy Land in 
exchange for that city Frederick had al o offended m many 
wavs against clones and laymen, but the Church had ignored 
the cries of the sufferers, lest it should give Frederick some 
excuse for postponing bis departure * Thi3 last complaint 
evidently refers to tho Sicilian kingdom for in a letter to 

* See FW,nck ■ #wo int m tus * Ep a. Sae. XIII, »ol I 303 10th 

tncychcal regarding hu excommumca October 1**7 Grrgorr onto of lb* 
tion (II G 11, Court u lit) great enemies of the Church pagan. 
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Frederick in the end ot October he called on him to mend bis 
ways in the kingdom (i.e., the Sicilian kingdom), both in his 
treatment of rebels whose agreements with him had been 
guaranteed by the Chnrch, and also in his conduct to eccle- 
siastics and laymen, a matter of special concern to the Church, 


tyrants whose rsge ** extemunat lusti- 
tun et couculcat eccle-oasticam liber 
tatrm," heretics, " Wwrem fra tram 
et Chorum doloea perverataa.” To 
deal with them the Church " qne ndam 
nutnvit alornnom, impcratoretn vide- 
licet Pndencum, qoem qnan a main* 
Otero vice pit gt&ibiu . . educare 
rtoduit muJtix labonbus et expensis, 
tuque ad nram perfect am deduct, 
ad regie dignitatis decorem et tandem 
ad fastignim culmmi imperials pro- 
vein t, eredens iprom fore defenaioms 
rirgam et roe taculam senectuha." 
He tells o / Frederick - * taking tbe 
cron of hll own motion, without the 
knowledge of the Holy See, of bj eon 
■font poet pone meet*, and of tba final 
agreement at San Germano, where Fred 
enek (p. 283 , L. 17) ” m a m ma m auam 
inran faaens ae 1st* qoe predrximua 
imph ilunm i, et eponte eonseutiens m 
ipsum et regnum room frm *eu tentiarxi, 
n hec non f no nut oberTreta. - ' He 
cootrasta what Frederick actually did. 


njaguatam peetQeutia, eitia anditate, 
ardons rarendjo ac multis incommodi- 
tatibus expire Yit.” Even for those 
that were left sufficient ship* had not 
been provided, and a start was made 
too late, the crusaders expecting 
Frederick to follow. He, however, 
“ in seam et totius Chnstiaaitatis 
opprobrium retro ream abut, attractus 
et Olectus ad eonsoetas dehciaa regui 
sui, abieetionno cordis roi fnvolis 
excusationibus, at dicitur gesheus pal- 
liate. Attendite et videte, si est dolor 
si cut dolor apostohee sedis, mains 
vestre, *ie crudeliter et to ties deeept* 

eione mventa so averteret a Terre 
Sancte sobwdio, exilia premium, ppolia- 
tioues, capti vita tee et uuunas multi- 
pliers, quaa reckons et rehgioei* et 
c lencia irrogant. et obaudiens querelas 
multiplices pauperum populanom et 
nobili um patnmouu eceleeie claman 
tram contra lpsuum. . He deplores 
tbe fate of the expedition without a 
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and he ended with a threat if Frederick did not mend his 
ways In thi3 letter Gregory dwells on the leniency with 
which Frederick has been treated, as his excommunication 
was merely the patting into effect of Frederick a own agree 
ment two years before 1 A little later, on the 18th November, 
Gregory held a council of Italian bishops in Home, and 
announced for the second time Frederick a excommunication * 
According to Frederick his envoys were admitted to this 
council, but not until the matter had been practically settled * 

Frederick now at last published bis defence , unwillingly, 
as he profea«e3, but forced into it by the Pope In his answer 
he dealt with the specific complaints made by the rope in 
his encyclical Instead of owing gratitude to the Papacy, 
it had placed him in great pcnl in his minority, and his king- 
dom had suffered serious injury dunng the papal guardian- 
ship He, on the other hand, had done great service to the 
Church when Otto turned on it, and no one else was forth- 
coming to govern tho empire to which he himself had been 
elected by the princes 4 The loss of Danuetta was doe to the 

* Epu 8a* XlIX-vol 1 3*1) (p. 181 obloqnentmm quod tale* affliction** 
121) Ideoqu* unpenalecn tr-ansu* in bus qu> ad eedero apostcl cam t* 
tndinfm rogsrnu* ad solrenda Tana mediant* pertinent, taleramn* quale* 
Tiocula, quibue tenon* astnetua In ip** in bn* qui ad t« apectant ahquo 
ttanter intends* *t ad greimum tnatns medio nnHatenos tolerate*, nun later* t 
eccleeie t« desiderabibter expectant** noetrm potisume bcneScio consolatiome 
com omni ce'entat* (ratines, satis edesae quibuahbet tnbulati* Quantise 
faciendo Deo, qui tibi clique satis iltoram pens* nec tua* culpa* poeeumua 
fecit *t homcibu, instiliam exbibendo ultenu* salsa conscientia comportare, 
S cut emto scire te credimus contra presertim cum roper bus ism momtu* 
no* morrauratur imo clamatur, quod fuena diligenter ” II Frederick does 
prelate rum exflium ecclesiarum not pat these matter, right, nsqua 

spobationes et abas atroce* loiunas quam diaainrutare potenmu* quin 
nsi sumus bactenu* *ub dissimulation© secundum Dtum et lurtitiam proc* 
transire " Gregory mention* several damn* * 

cases, and proceeds Preterea cum The end ol October eeema the most 

regnum Sicilia pleno propnelatia lure probable date for this letter See 

ad P.omanam epectaet eccleeiam, non Wiokelmann Kaiser Fnednch UV 

solum calami tatihus oppressarum com *oI i p 336, note 2 

paaei -mis aSectu eonfodimur, gemen * * Rycardua di San Germano p 1S7 

(torn quocf dlos ra tts natammss impie 'if C IT., Const,' u 116 pp 

servitutis abuses quos Tlx debemos 153 i (15) and (16) 

in regma aim comport are, set eon 4 Apparently th« reference u to Jus 

lundimor a voetbu* exprobran Hum et eteetion in 1196. 
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papal legate, and he was not responsible for the rejection of 
the Moslem offer to exchange it for Palestine. As regards the 
crusade, he had supplied the full number of knights and all 
the money required, hut he had been compelled by illness 
to postpone his departure. All this his envoys could have 
explained, but they were not listened to. As regards Brindisi, 
it was the usual port of embarkation, and he had personally 
Buffered from the effects of the epidemic. Frederick ended 
his encyclical by the announcement that he would start for 
the Holy Land in May . 1 


1 L.O., 118, Ctb December 1227. 
“ Id admirationem vertitor rehemenler, 
quod unde pro miiltu beneficus pro 
Stalab&mur gratiaro, mde taro ofTen* 
aioms quoin contumelie di versa genera 
reportamus. Inviti loquimur, irt 
tacore ncquimns. quod in eo quod 
diu tacuimua spes, que multOS decipit, 
nos decepit. - . . Audiat igitur et 
intclligat orbu terra, quod provocati 
trabunur acnptuns et nuntus dudum 
nostro mstns eecleaie, nuno m filium 
eovercantis, quos contra nos ubique 
terrarum. oieut accepimus, destinavit.'’ 
With regard to hi* succession to the 
empire, be writes how Otto “in 
ipsum tutorem rostrum, per quem 
ooronatus fuerat, nequiter eonspiravit,'' 


specula mirabiliter collocavit. . . 
Frederick deals with the negotiations 
regarding postponements of the crusade, 
the San Gcrmano agreement, and the 
arrangements for the start As regards 
the place (p. IS*,!. 20), “ ad loca paaaagu 
non a nobu eed ab antiquu teroponbus 
ordinata.” Notwithstanding illness, ha 
pushed on the arrangements, and there 
were more ships than were wanted 
for the pilgrims. As regards the 
“ccmiptela vero lens . . . nulli magis 
quato nobis molest um extitit et damp 
nosum. Nam in propria persona 
sensuous ” He started, but had to 
return because of a severe relspaa. 
He consulted the princes and oilier illus- 
trious persons present, and was advised, 
after they had considered the state 
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Frederick al-o showed his determination not to submit 
by proceeding with his preparations to start in Maj, and by 
giving orders that any of the clergy refusing to celebrate 
“ diune office ” in bis presence were at liberty to do so, but 
would forfeit any temporal possessions conferred by his pre- 
decessors (per divos augustos progcmtorcs nostros) 1 

On Maundy Thursday in 1228 Gregory repeated the pub- 
lication of the emperor s excommunication In his encyclical 
announcing it, he added to his previous grounds of excom- 
munication others connected with Fredericks conduct in 
Sicily From his letter it appears that Frederick 6 failure 
m connection with the crusade was only one of many other 
matters for which Frederick was punished, and that negotia- 
tions with Frederick had broken down because he would not 
give way regarding matters connected with his administration 
of Sicily Gregory increased the seventy of the previous 
order by an interdict on aoy place where Fredenck might 
happen to be staying. His answer to Frederick's order to 
the clergy regarding divine service was a threat to proceed 
against him as a heretic He al*o threatened to release his 
subjects from their oath of fidelity, and to deprive him of 
his fief if he did not cease from oppressing the people of his 
kingdom * 


Frederick ask* (p 155, I 12 f ) tbit 
‘Trewntes vrro litteraa ob rewren 
turn novtiDn public* perlegi ficus 
ct ludin, quod ex rinun tenore 
euactu pateat noatre innoceutie ret 
titudo et injuna, quo nobis et fmpeno 
infcrtur " 

• H B , Vol ui 51, end of 1SS7 
Fredenck to bis justiciars. 

» Epu S«* MIL. vol , 371, p *S9. 
end of Much 152S. Gregory to iU the 
prelates of Apulia. Gregory had sect 
enioys to Fredenck, but they bad 
been unable to bring him to repent 
ante Accordingly “in proximo pre 

tf nta. t. ofttift. n/onumst” bn. it. 

communicated bun ‘ turn pro eo quod, 
ot premissutn eat. non trensfretirit 
in rabsidium Terre San etc. c*c pro- 


miAsura numenun mill turn w expensi* 
•ui* tcnuit vrl trarjmiut. n*o pecurjam 
quam promise r»t deitmant, turn quia 
venerabilem fra turn nostrum Tirrn 
Uuunx irtbiepitcopusn id redcra pro. 
pnam a credere non permittens, eum 
populum imim non pat it nr niitare. 
turn e tiara qun Templinos, Ilospiti 
lanos boms mobilibus et immobibbus, 
quo hibebint in regno temere apobivit, 
et qun (ho broke) compositionem fac 
tarn inter ipaumet comitera Crlanensem 
’ guaranteed by tho Church of 
Fomoit his request, “et qma eomitem 
Ilogenum enicesigtiatum tub ipostolico 

mdio. qtrUfti'jnn*. -rwtqfiuni. uunltAn 

et alus terns indebito epoUant. . . 

Ho threatens, ‘ai non etnannt ab 
oppressions popfllorum. crpbanorunj 
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Before starting for Palestine, Frederick issued an encyclical 
in which he informed the world that, notwithstanding his 
innocence, he had sent the Pope a statement of the satisfac- 
tion he was prepared to give for not starting at the time 
fixed, bat the Pope would neither accept what he offered nor 
state what he would accept. He also complained that the 
Pope had enrolled soldiers to attack him. 1 

It appears to hare been Gregory’s determination to get a 
settlement of the Sicilian questions that made the breach 
inevitable. The whole basis of Frederick’s policy was a strong 
centralised government m Sicily, and we shall find hereafter 
that, however willing he might be to make concessions, whether 
honestly intended or not, in other matters, he would not 
allow his authority in his kingdom to be seriously weakened. 


Frederick started for Palestine seriously hampered by the 
papal excommnmcation and interdict, not only in his rela- 
tions to the Church and to the great military orders in Pales- 
tine, but also in his negotiations with El Kamel, the Sultan 
of Babylonia (i.e., of Egypt), who was well aware of the quarrel 
between the Pope and the emperor. 

Frederick had not a military force sufficient to conquer 
the Saracens, but notwithstanding he succeeded in nego- 
tiating a treaty by which the Sultan surrendered to him 
Jerusalem and some of the other holy places, such as Beth- 
lehem and Xazareth. The treaty contained several provisions 
very distasteful to the Christians. Among others the Saracens 
were allowed to retain the Mosque of Omar, and for the ten 
years to which the truce extended Frederick was not to 
attack the Saracens, and was to oppose, if necessary by force, 
any attack on them. The territories of Tripoli and Antioch 
were not included in the truce, and while it lasted the emperor 
was not to assist the rulers of these lands against the Saracens, 

el vidnarom pen ttobOjaxn el ahornm potent fomudare ae tore fend a pnron- 
hoiniauzn regm eel eras deetmctione. dam." 

qflod od Romanam ecdeaam «peo»- 1 SI. G. H, • Const. D,’ Tol. 1 L 219. 
liter nosatnr pertmeio ... mento end of Jane. 
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nor permit others to do so. Taken as a whole, however, the 
Christians gamed more than in any, save the first, crusade. 
Frederick and the Grandmaster of the Teutonic Order repre- 
sented it to the Pope as a great success, while Gerold, the 
Patriarch of Jerusalem, reported it to the Pope only to pick 
holes in what had been done 1 Gregory, in a letter to the 
Duke of Austria, went so far as to declare that by under- 
taking not to take up arms against the Saracens, Frederick 
had really abdicated as emperor, inasmuch as ho was bound 


in virtue of his office to wage 
faith * 

The treaty was concluded 


1 See for text of n portion of tbo 
treaty and tbo letter* of the Grand 
master of the Teutonic Order and of 
the emperor to the Tope, le, 110, 
February or March t2I9 treaty 121 
letter of CrandmMter, 7th 17lh March 
1239 , 122, encyclical of emperor, 18th 
March 1229 For patriarch*' cnti 
cum* of treaty , see Epu fiae XIII , 
vol , S80, 18th February 1229, and 
98 1, 28th March 1229 For the 
Popo a criticism, *ee 397 of 18th July 
12*9 

1 Le, 397, 18th July 1229 Gregory 
to the Duke of Austria. The latter li 
a copy of an encyclical to kings and 
other tempera! ruler* and to prelate* 
of the Church Gregory enumerates 
the crimes committed by Frederick 
in executing the treaty " Prunum 
quod arms Christiana tmlitie, g'.odii 
potestatem de alton beati Tetri (umpti, 
ad vindictam malefactorum laudemquo 
bonomm *ibi a Christo per auum 
Ticanum ossignati, quo pacem Cbnsti, 
fidem eeclesio defendcret et roumrot, 
soldano Uabilome, . . lropuden’iesim© 

resignavit, denuntwna ei ut do ipso 

face ret quicqtud vellet, et afhnnana 
se nolle arms da cetera nssumer* 
contra ipsum, quem ut unpugnatorem 
6dei Cdehter impugn aret. acceperat 
imponalia culnnma dignitatem Per 


war against the enemies oi the 
on the 18th February 1229. 

quod patenter orguitur, quod digmtati 
imperii eiusquo ipotaneu* renuntiavit 
honori, cum exrcutionem gladu contra 
hoetet 6dei pacto exeerabili et inaudita 
pteramptiane rerouted* pot**ta'.i* et 
dignitatis ruo *e (pohant ofllcio, causa 
»e pnretum irvunuans, cuius eflectu 
promuit et mravit *e de cetera can 
tururu pn\ ilepura emtn menut digni 
tatia ammittere, qui conerna *ibi 
aburus e*t potestate " Ho goes on to 
deal with other defect* in tho treaty, 
which ho declare* show luro to be 
guilty " lose m*i**tati* ” 

From a letter to tho Tatnareh of 
Corutantraoplo in 1232 it appear* 
that Gregory had adopted tho theory 
that both sworda belonged to the 
Tope, who delegated the *word of 
temporal power to the secular authen- 
tic*, and tho paasage above, relating to 
tho iword of power, should therefore 
apparently bo interpreted in this sense. 
(Raynaldus, ' Annales Ecclesiastici,* 
28th July 1232, p 75 J " Jiuno igitur, 
quia in alus litens, quo* duduro tibi 
remisimus, latius hanc, et alias aucto 
Citatum, et retionum, q\i» pro Mom. 
pnmatu Ecclesi* facnuit, roatenaa 
expheamus, illud tantum nducimus, 
quod utrumquo gladium ad Rotnanum 
pertinere Pontifieem ex avtng©lica 
lectione tenemiu * 
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Frederick left Palestine on the 1st May, and landed in Brindisi 
on the 10th June. Here active hostilities -were in progress 
between the Pope and Frederick’s representative, Reynold 
of Spoleto. Before leaving for the Holy Land, Frederick had 
appointed Reynold of Urslmgcn his legate and vicar of the 
kingdom of Sicily. He also made over to him two documents, 
one appointing him his legate in the March of Ancona, the 
lands of the Countess Matilda, the “Vallia," “Lacus,” and 
the “ Maritima,” the other withdrawing grants which he had 
made voluntarily to the Church (i.e., at Eger). 1 Frederick 
after his arrival in Palestine made a fresh attempt at a re- 
conciliation with the Pope, and named Reynold as his repre- 


1 For the appointment of Reynold 
as imperial legate In the March of 
Ancona and in the Unde of the Counters 
Mathilda, era M. O. 1! , ‘ Conet ," 
vd. u. 117, June 1223. For the revo- 
cation of grant* to tho Church, iee I c., 
118, 21at June 1228 
In the eocond letter he writer • 
“Novit Altirnmiu, de cuiue muoere 
impensli eolio presidomus, quod ob 
revcrentiara Doi . . Rorasnara ecclo- 
mum afloctu filisli eemper dileximu* 
et luravimur totis vinbus honors re. 
adeo quod metae imperil, cuiue ter- 
minoi amplificaro tenemur, sponte 

reliquunus, ut eccleeiam lsrgionbus 

beneficus ditaremus, eidem tub rt 

plurer alios de fidelibus nostn imperii 

concedendo, eperante* quod exmde 

place remus Altissimo et ipmus rectors* 
eccloeio fierent hmusmodi nostn bene- 

tatem eccleno ipsiua nostrum bene 
ficium conecesunus, ut rub nostro pro 
tectiom* umbrae ulo esoeti* . . . et vos 

semper hnberemu*. cum expediret, 

ad nostra et imperii eorvitia preparetos, 

lunadictione et ecrvitu* imperu nuo- 

Church he* abused the gift “reveren- 
twm et ecnntium, quod a vobis cete- 
Tisque hbe'iiou* nostn imperu ceisi- 


tudim nostra dobetur, impedira consti 
•unt. ut nobu non velut Rorosnorura 
imporaton et vero domino vestro, «ed 
tanquarn extraneo per impenum nos- 
trum et per voj maxima, quo* repu- 
tamui esao imperu fidele* precipuo*. 
transitum timpliciter prebere, licot id 
numquam implere tel exoqui potuis- 
sent, vobis et ceteris Gdetibua nostn 
impeni contradicentibus . . ." For 
these end other reasons connected with 
the misdeeds of the rulers of the 
Church, “ conewmonem nostrara pre- 
dictara factsm ipsi Romans ecclene 
do vobis merito duxtmus revocendaro," 

ond they were always in future to 

remain under the empire “quod nun- 

quom vos ampbui a nostro et imperu 

domimo subtrahemus " 

It will be observed that Frederick’s 

claim never to have abandoned un- 

penal rights over the lands ceded to 

the Church seems inconsistent with 
the terms of the cession. All that 
be reserved for himself was " cum 

ad recipiendam coronam imperu vel 

pro ncccssitatibus ecclesie ab apostolica 

lunmi pontiScis recipiemus procure 
tionee sive fodmm ab ipsis ” (M, O. II , 
’Const,* vol. u. 48). Attempts made 
by Frederick to go beyond this had 
'oeen resisted 'ey toe Vvoman Cnurc'n. 
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sentativc m any negotiations that might ensue 1 It is very 
unlikely that ho would Imc done this had ho not intended 
Reynold only to act on these documents id the ea«e of an 
attack by the Tope 1 

Gregory at the end of July at Perugia released Frederick** 
tnh$em, and ivcev&tt? tho=c of tus kingdom of Sicily, from 
their oath of fidelity* Reynold, who had j>er«onal rea«ons 
for desiring to recover Spoleto from the Church, chose to 
take this as a sufficient justification for an attack on the 
Church He began by invading the Duchy oi Spoleto , later 
on he also attacked the March of Ancona An appeal by the 
Rope to Reynold proved ineffectual/ and Gregory took 
measures not only to recover the papal territories, but al*o 
to carry the w ar into the Sicilian kingdom In order to defend 
the Church, Gregory demanded from clergy of various states, 
tithes, and he asked temporal rulers to assist him Later 
on, alteT rredorick’s return, ho went so far as to demand 
military assistance from the clergy 1 


* That Frederick referred the Top# 
to Reynold a* hit reprerentative m 
the negotiation* ha endeavoured to 
•tart after hi* imnl at Acre appear* 
irom Epis 8a* VTO, -»ol 1 S'tS 
p 291, l 7 (Gregory to tha p-mple of 
Genoa 30th November 1229- See «Uo 
■ofAk. 211 \ 

* Whatever Frederick’* intention* 
may ha\o been Gregory coidtj of 
course only deal with tha overt action* 
of tha emperor or of hi« agent* 

* Lc, 393 Freeh excommunication 
of Frederick, and excommunication of 
Reynold of Spoleto and other* by 
Gregory about the 20th Aogutt 1329 
The ground* of excommunication in 
elude not only Frederick* aliortcoia 
log* regarding tha crugade, but bis be 
baviour tn Sicily, 1 quod ad Roraanara 
eccleaiaJH epecialiter noscitur pern 
nere’ (p 319,1 10) 

* L c , 335 7tb "November 1328 

* See M inkelmenn. * K»ieef Friedrich 
11,’vol u p 41, note 2 Regarding 


Gregory'* demand for tithe*. Men 
doter given an account of Stephen a 
<«ba Tope a chaplain) vuit to England, 
and of the refusal of the laity at a 
Parliament, held In April 12J9. to 
give tithe*. The clergy, according to 
Mcndovrr, agreed very unwillingly for 
Cm>-> el wtciuio.-uture.Mcfn. MtWliiv 
Tam vo! jii p. IS« f 

For an in*tanca of Gregory * appeal* 
to ruler* tee Epi* g M Kill . sot, 1 
378 of 21«t Perembor l?2s, to (ha 
King ol Sweden in thi* letter ha 
aaj. the Roman Church i* fumiahin* 
three arm if* and require* help in 

Be*«le» demand* for pecuniary help, 
a lew month* 1 tier Gregory called on 
buhop* to read armed lupport. J?y 
hia letter cf 30th September JJ29. 
U , «ii to the Uuhop of Ran*, ,n 
which "monerou* et bortamur at 
tenia, per apostohea aenpta in \ irtuta 
obedient is et «ub debito rotaratnt, 
district* prtcipicndo m andante* B o 
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Gregory was at first very successful, and by the time 
Frederick had returned from Palestine a great part of the 
mainland was either occupied by papal troops or in open 
revolt. The whole situation changed on Frederick’s arrival, 
and by tho beginning of October be had recovered all the 
territories, belonging to the kingdom, he had lost. So far, 
however, from attempting to make use of his victory to 
recover any of the lands lost to the empire at Eger, Frederick 
pressed peace negotiations on the curia. These negotiations 
dragged on until, in February 1230, Frederick invited some 
of the German princes to mediate between him and the Pope. 
After long-protracted discussions he received absolution on 
tho 28th August. The terras of the peace appeared on the 
surface a great victory for the Pope. 1 Frederick, though the 
victor so far as the war was concerned, had to give up all 
the papal lands occupied by his troops, and to repay any 
expenses incurred by the Tope in defending them ; he had 
also to agree that the civil courts should have no jurisdiction 
over the Sicilian clergy saving in feudal matters. The clergy 
were to be exempt from taxation. These concessions were 
of some importance, but, as was proved by results, they did 
not suffice to weaken Frederick’s hold over the kingdom. 

The Lombard League had sent troops to assist the Pope,* 
and Frederick was obliged, among the other conditions of 


rum quam Borum qui in obsoquiuro 
eeclesie venerint, miungentes ad 

no« personaliter venire cum eongruo 
exfortio bellatorum vel mittere «ine 
dispcndio more procure* " In tho cose 
of tho Archbishop of Lyon*. 1 c., 403, 
the Pope went further, threatening 
him with excommunication if ho did 
not obey hie orders. 

* Tho terms of the agreement ore 
embodied in a number of documents 
(M G. H, ‘Const.’ vol u 126 149. 
July to October 1230). As regard* the 
taxation of clones, Fredenck gsvo 
orders in 137, "quatinus nullus sit 
<) m demcep* talks* eeti collects* im- 

ponat ecclcsus, monasterua, clericis 


•eu persoms ecclesiesticis vel rebus 
eorura, aalvis debitis servitus ad quo 

certs eccleeia ac persone nobis nos 

cuntur esse specialiter obligate " 

■ Epis Sae XIII , tol 1 305. 2«th 
June 1229 In his letter to the Lom- 

bard League, calling on them to send 
their promised military assistance, 
Gregory urges that it is owing to their 

importunity that ho has taken action 

against Frederick, “ Scitis . . nos ex 

veetro contra Fndoncum dictum im 

ad extermimum Lombardia ” Soe also 
1c. 335, 25th May 1229, and 405, 8 th 
October 1229, 
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peace, to ptorai'C to forgive all offences committed by tliem 
and by others in connection with the help given by them 
to the Church Thu left it open to him to take up any 
cause of offence pnor to hi* excommunication Gregory m 
his fir^t (apparent lvl letter to the Lombard League after the 
peace, enclo mg Fredericks promise', assured them that he 
would take the lightest offence to them as a grave offence 
to lnm'elf 1 

The net result was reallv m Frederick s favour Gregory 
had been obliged to accept the result of the cru ado,* and 
he had not succeeded In weakening Frederick s hold over 
Sicily During the content Gre^wo^had been compelled, by 
his need of money to carry on the struggle, to make pecuniary 
demands on ecclesiastics which were relented at the tune, and 
formed an unfortunate precedent for the future. 


During the years of uneasy peace that intervened between 
the pence of Cepcrano and the final breach between Frederick, 
and the Papacy, the mam subjects of difference concerned the 
relations between the emperor and the Lombard League, 
and his treatment of the clergy, military orders, and rebels 
in Sicily. In the case of the Lombard League the efforts 
of the Pope were constantly directed to securing for him«elf 
the final decision m all matters in dispute betiveen them and 
the emperor. In Sicily the special subjects of complaint 
related to the taxation of the clergy, their tnal in certain 
dashes of ecuea by the secular courts, the seizure by the Ling 
of lands held by the military orders of the Temple and of the 
Hospital, and the banishment or confi cation of the property 


» L-c , 43). ISh October 1230 
Gregory assures them " vobu et parti 
vtutre euScienter est eautum. quod 
nulla terras wos oSendet sed remmt 
*iprn», s» nun lorsitaa oZendisha. 
Ousre non expedit ot eundo nils 
leans dabitetv. earn neo lenter posse tis 
oTt-ndi qum grariter nos reputarernas 
offers, os. Hus era* not ccrrtrt. 

Frederick bad only pardoned offences 
committed during tu quarrel with 


tfco Tope. And it is so put m a later 
letter by the Fepe to the Lombard 
bishops 1-c . 454, cf 2'th September 
1231 

* Though there jj no tr'amts* Ar» 
the matter in the peace terms, it appears 
that Gregory had tacitly accepted 
Frederick • ten years truce with tfco 
Sultan ef Egypt- r*i* letter cf 26th 
February to the Master cf the Templars 
at Jerusalem, U , 42* 
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of rebels, v> Lose pardon by Frederick bad in some cases been 
guaranteed by the Church. Towards the end of the period 
there was constant and growing friction regarding the filling 
up of vacancies in the Church, as the Pope would not accept 
the persons elected by the chapters, on the ground apparently 
that there had been undue influence by the king or his officials. 
There were other causes of friction, but not, on the whole, 
more serious than might occur in the normal relations between 
the Papacy and any other secular powers. 

We have seen in the preceding section that Gregory, in 
appealing to the Lombard League to send their promised 
troops, disclosed how close the connection between them had 
been, by his statement that it was due to their pressing advice 
(summo desiderio et deliberato consilio) that he had started 
taking action against the emperor, who was wholly intent on 
their destruction. 1 Ho had consulted them while negotiations 
were going on,* and in his letter forwarding the terms of peace 
he assured them that he would look on any injury to them, 
however slight, as a serious injury to himself.* 

In April 1230, while negotiations for peace were gomg on, 
Frederick had written the authorities of Cremona authorising 
them to arrange terms of peace with other Lombard cities, 
and to grant them forgiveness of all offences whatsoever 
against the empire. 4 Possibly the people of Cremona were 
not very anxious to have peace restored on easy terms for 
their enemies ; at all events, whatever the reason, Frederick’s 
offer appears to have met with no response. In 1231 he took 
up the matter again, and issued an encyclical, apparently to 
all cities of the imperial party, calling on them to send repre- 
sentatives to meet him in Southern Italy to discuss the steps 
to be taken to restore peace and justice among his subjects.* 
We do not know what followed this summons, but we find 

* See note 2, p 254. ’ See note 1. p. 2J5 

* L.e , 409, 10th November. He ' 1L G. H , Const vol u 125. 
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Gregory two months later writing a letter naming 1'rctl crick 
not to nsc force against the Lombards, and urging him to let 
the Pope act as mediator 1 

As wc have already mentioned, there were other causes of 
friction between the Pope and the emperor A minor eau'C 
of papal dissatisfaction concerned the possessions of the 
Templars and Hospitallers In the conditions of tho peace 
of Cepcrano, it was provided that all their posscsnons seized 
by the emperor or his officers should bo restored to them 1 
Gregory wrote repeatedly on tho subject to Frederick, but 
he did not tax Frederick with a breach of faith, and rrederick’s 
defence was that ho did not deprive them of anything they 


were legally entitled to hold 1 

• Epu. S« THU rol I 410 
Gregory to Frederick, HUi Slay 1231 
* ssJuti, hononflcentie ae quiet i toe 
Crediraus espedire, in mansuetudmo 
opem tua facias nee longaiuou 

Utera tuara, quo debet semper in 
pectoro principle pnncipen, ecduei 
permittee, ut iustitiara etaeerbeos et 
preiudicene equilat! contra Lombardo* 
non tune ordine eet nnura poteetate 
proeedee. quia facile crederelur. quod 
a) id non erne noetri oflensa ex pree* 
dentie indignation!! amantudine more 
rens . . celiitudmem tuara rogamus, 
m onerous et hortamur m domino . 
cum ad reconciliationrm intendamu* 
aurtore Domino efficacitrr interponere 
parte* noetrae, nostrie consilua aequiee 
ens rosenpturus nobia plena ac piano 
tue euper hoc arbitrium voluntatis ut 
ex tuo reeponso leiaraiu, qua) iter nobia 
•it in negolio procedcadum ” 

•51 O ir. ‘Const,’ vot n ISO. 
p 173 1 11 f 

• I vie Epu Sac XIII , sot 1 423, 
19th January 1231 , 423 of 26th 
February 1231 . and 439 of 29th 
Apnl 1231, all to Frederick, also 
431 of 26th February 1231 to tho 
B shop o! Reggio From 428 it appears 
that his letters refer to possessions 
restored and then again taken a® ay 
VOL. V. 


from them In 439 Gregory suggests 
art itration ae regards 6ef« while In 
other cases tho metier should be de- 
cided by tho Popo or by eorne one 
delegated by him. We have not 
Frederick s answers to his letters, but 
le explained his position in 1233, wd* 
II B , sol t 232 A Tcraplame et 
1 1 cep i tala rue serum eet quod per Jodi 
nura et per antiquara eonstitutionem 
regm Sieilie res oca la sunt feudalia et 
burgssatira quo babuerunt per con 
ceasionem invasonitn regnl . . . Allia 
taraen feudalia et burgeaatica disraiasa 
suot eis qualitercunquo «a adquisie 
runt et tenuerunt ante mortem regie 
W ithelmi secundi seu do quibus he be rent 
concesaionem alicu jus antecessorura suo 
rum Nonulla rero burgasatica quo 
emerunt resocata sunt ab eis secundum 
formam antique constitutianis regni 
SmliO quod nihil potcit eis sme con 
sensu principle do burgassticis inter 
vivos concedi vel in nltima soluntste 
legan quin poet annum, mensem, acpti 
manem et diem alua burgensibus secu 
lanbits sendereet concede re tencantur " 
Frederick a bohawourae regards the 
Templars and Hospitallers is made 
one of the grounds of his deposition 
by Innocent IV (11 Q Ha ' Const ,* 
u 400, p 311, 12 f j 

U 
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In July Gregory wrote a very angry letter regarding the 
constitutions of Melfi (a code of laws for the Sicilian king- 
dom), which Frederick was about to publish, declaring that 
they showed him to be a persecutor of the Church and a 
destroyer of public liberty (ecclcsie persecutor ct obrutor 
publico libertatis ). 1 Frederick was very indignant, and 
Gregory evidently felt he had gone too far, for three weeks 
later he wrote a conciliatory letter pointing out that his 
rebuke, though sharp, had been private and by letter, in 
which it is difficult to give expression exactly to what one 
feels.* Frederick did not give way, and the constitutions were 

1 Epis- 6 m. XIII., vol. u 443, 3th In such raera the trial to hr In the royal 
July 1231. “ Intellexiraus siquidem, coni. 

quod vel propno rootu vcl scductua Title* II. and III , p. 119-20, lor* 
inconauHia conaihia pervertoruru. novas bid t),e ordination of vaasals without 
Micro conatitutionea in ten die, ex quibu* the portnuunon of tlieir lord* 

nwcoaaano eoqmtar, nt die an* ecclemo Liber I., Titulu* LX IX , part u. 
persecutor at obrutor publico liber- p. 227, provides that " De burgen- 
tali* . . For the constitution, saticis petitono v«l quobbet poa- 
nee H.-B-. Iv, p. 1 f. Gregory doe* sessono adipneende, recuperande vel 
not mention which of the con*titu- etiarn retinendo possessions clencum 
tiona he object* to. Among tbo*e *eu etiam quomvi* rebgiosuro pecu- 
he probably disliked are the fol mans action* conventum, in civili 
lowing : — volumua examine respondere.” See 

Title I. B , p. 7. regarding heretics note 1, p. 227. on the rope’* objection 
and Fatorene*, which left tho in and Frederick’* reply, 
itiative In inquiries to the king's See alio Title XXIX. on the aaroe 
Officer*. jmge, “ De rebus stabilibua non alee 

Title LXVIII., p. 40, provide" that nandiaecclcens,” which provide*, among 
" 8i quia clencua do hereditate vel other things, “c in ultima vnluntate 
aliquo temmento quod non ab eccleeia, aliquem de predictia (i^ , clerk or monk 
sed a nobis vel ab alio aliquo per or member of the military orders) loos 
patnmomum [sive aliunde] teneat, ap heredem instituent, tuno domus qua 
pellatus fuent, volumes ut de boo matitutionem vel 1-gotum accepcnt” 
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published in August 1231, and declared to cancel all previous 
legislation conflicting with them 1 

Although at one time a rupture had appeared imminent, 
it eras averted, as both parties had need of one another : 
Gregory required Frederick 8 help in dealing with rebellious 
Romans, while Frederick wanted the Pope s support against 
a rebellious Bon Gregory was also at this time intent on 
suppressing heresy, and Frederick had, in answer to the 
Pope a appeal, promised to do his best to suppress it in the 
kingdom* lie took care, however, in his constitutions to 
keep the preliminary investigations in the hands of Ins officers,* 
and liter on we find Gregory suggesting that he was using 
the pursuit of heresy as a pretext for burning his political 
opponents 4 

Some time in the early Bummer Frederick summoned a 
meeting ol the impenat diet to Ravenna, apparently alter 
Gregory’s warning not to use force agunst the Lombards. 
Whatever Frederick’s intentions may have boon at the time, 
he finally decided to endeavour to settle his diltorenccs with 
the Lombards peaceably, and before September he accepted 
tbo mediation of tho Tope* 

Gregory wrote Bomo of the Lombard bishops, informing 
them that Frederick had accepted him as arbitrator between 
himself and the Lombard League, and asked them to inform 
the rectors of tho League, and to warn them of tho danger 

* II B , vol It p ! his power to exterminate heresy in 

1 Lc, vol 1 1 p 268 f Frederick his kingdom 
writes ** Celsstis eltltudo consilu quo ' See I c vol Iv p 7 (TlUo I B 
roirabiliter in ana sapiontis cuncta of tho Constitutions of Melaj 
disposuit non immento socordotu dig * Epis fisa XIH ■ vol i 850, 15th 
mtatom et regm fastigium ad mundi July 1233 Gregory to Frederick 
regimen tuhlimavil, uni spintuahs et “leramtamen expedit quod sub 
eltcn matcriaks conferees gladu potes horeticorutn pretext!! quorum duduin 
tatem ut hominum ac dierum excrea aliqui pro firmamento fidei, ut asserts, 
cento malitia et huenams mentsbug incendio sunt commissi fidelcs, qui 
diveraarum supcrstitionum erronbus forto tuam celsitiu lmom offendendo 
inquuiatis uterquo justitio glsdius non heretici aunt invcnti, nullo 
ad correctionem errorum in medio modo peccant." 
surgoret et dignam pro mentis in ‘ Thu appears from Gregory slettorcf 

suctores scelerum exereerot olti the 4th September 1 231 Fpu Sse XIII.. 

onem ” He undertook to do all in vol i 452, to certain Lombard bishops. 
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of interfering with the proposed meeting between the emperor 
and his ton. Three weeks later he wrote the bishops again, 
insisting on Frederick's peaceable intentions, and urging that 
no difficulties be placed in the war of the meeting, lest they 
should appear to be the parties preventing peace negotiations. 1 
Frederick no doubt thought that, in view of the Pope’s media- 
tion, he would have no difficulty in holding the diet, and in 
the middle of September he issued notices, acting, as he said, 
on the advice of the Tope, summoning it for the following 
November at Ravenna, among the objects being the im- 
provement of the state of Italy and the settlement of 
disputes between the cities.* How little he expected 
resistance appears from a letter of Gregory’s written after 
bis final breach with Frederick in 123?, in which he Ftates 
that the emperor entered Lombardy without an armed force 
(qui etsi Lombardiam famulis stipatus inermibus accessisset).* 
The Lombards, however, had closed their rants on hearing 
of the proposed meeting, and a number of cities rejoined the 
League in July, notwithstanding Gregory’s letters. They 
were not to be moved, and again blocked the passes. They 
did this after a meeting on the 26th October 1231 at Bologna, 
at which they fixed the number of troops to be employed. 
They also wrote the Pope that it was his duty to see that the 

* Ejuk. Sal*. xm . voh I <51. nth feei«>» reoohraus plesins eorUOTT*. 
September 1-31 Creporv to certain qoaliter do oons.Tio emmi pontiVjs 
Lombard bishop*. On the same d«T hr indumnu finoio ventoro mense Xo- 
wrote them another letter (1 o-. 4 tit'). vranbn, peneralom eun&in in 

Ftatmc thal thr Grand Master of the RmimD cum rece Alamanmr, filio 
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emperor brought no armed forces to Ravenna 1 None of tlio 
League put in an appearance, and ns Frederick's son, King 
Jlenry, bad al>o not come, the empcTor issued n fresh notice 
for March 1232, but to assemble at Aqtulen, where the 
Lombards could not prevent tho Germans attending * 
Meanwhile Gregory had appointed two new legates to 
restore pcaco between the emperor and the League 
Frederick cannot have welcomed Gregory s choice, as lioth 
were Lombards, on the other hand, the envoys of Brc«cn, 
one of the League cities, wrote their podcsta that they 
had great confidence in them, especially ns one of them 
came of a Piacenza and the other of a \orcelli family* 
These legates before seeing the emperor went to Bologna, 
where they met the leaders of the League, and di«cu«sed 
the conditions of an agreement with the emperor On 
the one band, Frederick had put in claims for satisfaction 
on account of the wrongful blocking of the passes to the 
Germans , on the other hand, tho Lombards maintained they 
had only acted in self defence With regard to Frederick’s 
claim to be the judge in cases of disputes between tho cities, 
Piacenza replied that he was an enemy of tho Lombards, 
and therefore no suitable judge between Lombard cities and 
their enemies The Brescia envoys told the legates that in 
their opinion they had done no injury to the emperor, and 
that they were not prepared to go beyond a purely formal 
satisfaction (nec volebamus faccro emendationem nisi nudum 
et purum honorem) They also insisted that Frederick's son 
and the German pnnccs must not be attended by more than 


>n B,»ol i> p. Oil I * Prag 

mentum de eolloquio • rectonbua 
tociet&l), Lombardi* a pud Bonomam 
celebrate Ac Two meetings were 
held in October at Bologna and the 
d stnbution of the force* to bo raised 
was decided Iternra pro hono pact* 
«t toneordie rt no el qua aintSla taali 
inter iraporatoreru et Lombardos poosit 
onn statue runt legal os ox eta ad 
Surarm pontiSci* roagtntudinem din 
gore e i or ante* ipeum no 


imperator ad Lombard o parte, povit 
noo deboat cum exercitu eccedrre , 
• gmficantes ei at hoe faccro pre- 
■umeret quod incoratnodum panter 
et detnmentum Romano posset inde 
eonaequi Eeclesie [*ij cum oxer 
eitu «uo ad emtatem Raveno 
eeceasMet 

' See \\ mkelmann Kaiser Pried 

rich II , rol n p 331 not* 2 

• M C H . • Const ,* u 1W p. “03. 
1 139 11 
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100 unarmed knights. The legates agreed they would not 
ask for more concessions without the wTitten consent of 
tbo rectors and ambassadors of the League cities. 1 The 
legates intended to go on to Itavenna to see Frederick, but 
probably lie had heard something of tho proposals they 
intended to put before him, and he left Itavenna before 
they arrived, making his way by Venice to Friuli. Faced 
with this situation, tho legates reported their failure to 
the Pope. 

It shows Frederick’s desire for a settlement that, notwith- 
standing what had passed, ho agreed in May to allow the 
same legates to arbitrate. Tho situation had, however, altered 
in his favour, as Verona had passed into friendly hands, and 
the scope of tho arbitration was now limited to the satisfac- 


* to., 161*100 There i* no record 
of Frederick'* clnima, but from tho 
" propoaitionca Cordirmhum," 100, It 
appear* tint tho matter* they had 
to deal with were " ds aatiafactiono 
idono* Imprratorl preatanda, do rerun 
tat* oidem Societoti faoicodo et fir- 
mandn et modo adhibendo idoneo, at 
Imporator velit fllio mo et princlpibu* 
Alamanmo vooiontibue ad ipnom a 
dicta Societal* liberum tranaitum ex- 
hiberi, pnmo trectetur per ipaoa legato* 
Inter imperatorem et Societatem pro. 
fatam. ... Ft *1 Inter Imperatorem 
ot memoTatom Sociotatera ahqui old 
etmm articuh appareront, ex quibu* 
poaret dmcordia generan vcl foverl 
conccpto, placeat ut eodom modo ot 

ordino aopiantur " With regard to a 

claim by tho emperor to decide dia* 
putea between the citie*, tho pooplo 
of Tiaeoma <164) "dieunt, quia * i 
imporator dobet c**o ludex, qul con- 
trariu* et immicu* do longo tempore 

eititit Lombnrdorum . . . menlotimoro 

posaunt Lombardi, no lu* eorum pereot 

vel quod imporator eorum iun con- 
tranum *o opponat.” Tho envoy* of 
tho people of lire aria wrote to their 
poilota <16S) that they had, at tho 


writing regarding tho alleged injury 
done to tho emperor. It wae to tho 
effect that "non crodebamu* no* 
offrnaionom Imperaton foci*HO neo 
volebamu* faeoro emondationcm ni*i 
nudum et purum honorem, et non 
quo portinorot ad prcitationem rcrum 
vot obaoquium porjonorum. Super ad 
\entu din rlu» et pnncipum diximu*, 
quod placebat, ut v cm rent cum c mill 
tibua tantum et aino armi*, qul non 
doberent dampnum Lombardi* dare 
vel vim infcrre Quibu* etiam a cardi- 
nalibu* Intellectla, roipondorunt, quod 
non faccrent nobu oliud preceptum 
nun aecundum modum predictum 
abuquo conacneu roctomm et ambaxa- 
torum, et do hoo facta eat publico 
ocriptura Vcnimtamon volobant, quod 
commin9io floret in ei* publico gono> 

rail*, quia pro maion honoro nbl 

ropulabant et roehu* putabnnt factum 
pooao proredcro." In viow of tho 
logato'a altitude. It i* not lurpnaing 
that the envoy* ibould write, “ Nove- 
ntia inauper, quod eocundum quod 
videro et Intelligere potuimua, in cardi- 
nalibua megaam fid u cmra haberou*, 
maxiRie quia unua Ulorum eat 1‘lacen. 
tinus et aliua do Vercclonaibua parti- 
bu», M 
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tion to be guen to lum and to tbo security to be given to the 
League if it bad to allow a free passage to tbo emperor and 
to lm son on the way to and from Germany The legates or 
the Roman Church could not deal with other matters unices 
both parties agreed 1 

Negotiations proceeded, but finally the legates referred the 
whole matter again to the Pope, as on the imperial legate 
failing to attend a meeting at Lodi the Lombard rectors tried 
to make it an excuse for taking no further part * The emperor 
had m the meantime (in April) settled the disputo with Ins 
son Henry, who had endeavoured to assert an independent 
position, trusting in the help of the cities, the lower nobility, 
and the “ ministenales * His defeat was due to the com- 
bination of the emperor and the princes, ecclesiastical and 
secular, for it was to their interest to defeat Ilenry, who 
had endeavoured to make use of the cities against all the 
princes alike 

The more cordial relations between Frederick and the 
Fopo were, as already mentioned, due to their mutual need 
of one another, for while Frederick had to deal with a re- 
bellious Bon in Germany, the Pope had much trouble with 
the Romans, and had to appeal for help to Frederick on 
several occasions « In connection with bis Roman troubles 
he begged Frederick to direct the people of Viterbo to obey 
the instructions of his legates regarding peace with Rome * 
Frederick evidently sent a satisfactory reply, for Gregory 
answered with an almost gushing letter, foreshadowing the 

' Le 180 Articuli aeceseoru • Epu Sae XIII . vol 1 471, 12th 

forma; coropromissi additi IJth Stay July 1132 Gregory to Frederick. 

123 * It providct (p 209, I IT I) * Bee W inkctmann, * Kairer Fn«d 

de isto ultimo articulo aio ineipienti , nch II / vol ii chap, v of Book 
’ et ■■ inter imperetorem *t memoro M 

taro Societatem aliqui alii etiam • See Epis Bao XIII , vol i 473 

articuli a ppa recent ex quibus posset of 21th July, 4S8 of 21«t October 
discord] a generan vel foven concepts 48S of 27th October and 497 of 7th 
placeat ut eodem moJo et ordice December 1232 also 60S of 3rd 
•opiantur inch ! poesint udem legati February and BIO of loth February 
nec Romani eccleaia Inudare, diffimro 1233 
aut terminare, nisi de voluntate et • L-e 436 
consensu utn usque partis 
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help of the Church in return for his support. 1 * * In February 
1233 there was another call for help, in which, however, more 
stress was laid on the duty of the emperor to help the Mother 
Church. 1 A week later the Pope wrote expressing his dismay 
at hearing that Frederick was going to flicily instead of doing 
his duty as his principal defender. 8 Frederick had to deal 
with a serious insurrection in his kingdom, and probably was 
really unable to spare much help for the Pope, Gregory, 
left more or less to his own resources, at last succeeded in 
getting the people of Viterbo and of Pome to make peace, 
and was thus for the time being no longer dependent on 
Frederick’s help against the Romans. 

Tho cities comprised in the Lombard League gave ft joint 
reply to tho Pope in 1233. They were at this time in a very 
truculent mood. Tho great religious movement in the north 
of Italy known to historians as the “ devotio ” or “ halle- 
lujah ” was at its height, and helped to strengthen the anti- 
imperialist parties in the Lombard cities. Gregory was no 
longer in need of help from the emperor, and the Sicilian 
insurrection had not long been suppressed by Frederick 
when the cities submitted their answer, They denied that 
any satisfaction was due to the emperor, as they had done him 
no injury. On the other hand, the emperor, the king (i.e., 
Henry), and the German princes must not enter Lombardy, 
the March of Ancona, or Romania till the Pope had settled 
the questions at issue, and even after that the emperor or 
the Church were to let the rectors know by what route they 
would come, and how long they would stay ; the rectors 
would then decide what to do. In any case, the emperor or 
Jung must not be accompanied by more than 100 unarmed 
knights. They also asked that Lombardy, the March, and 
Romania be taken under the protection of the Church. 8 

Gregory gave Jus decision on the 5th June following. In 

1 Le.. <07. fit evident multipU«bu« 

* L e , 508. “ Qua fide, qua de- tie.” 

votiono metn eccteeie dcbcas. 61* ’ Lc.BlO. 
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lus letter to Frederick lie went back to the agreement of 1232, 
and took no notice of the Lombard claims of 1233, but lie only 
dealt with Fredericks complaint of tbc injury done him at 
Ravenna He ordered tbc parties to make peace, to forgive 
all injuries, and to return captives The cities belonging to 
the League mentioned m tbc compromissum ’ were to 
furnish at their own expense five hundred knight a for two 
jears for the Holy Land, ad lionorcm Dei ct ecclesie 
ac tuum Other questions included in the compro 
missum ” were reserved for future orders 1 Both parties were 
indignant with the award the Lombards bocau B e no pro* 
vision had been made for them,* Frederick because no 
atonement was made for the wrong he had suffered*, but 
although there was some angry corrcspondtnee, he very soon 
accepted the award 4 

In the meantime Frederick bad been suppressing tho 
insurrection in his kingdom, and apparently from a 
letter of Gregory a he had taken advantage of the legis 
lation against heretics to bum tho^e who rebelled against 
lumself * 

In 1234 Gregory and Frederick again bad need of one 
another, and there was a fresh rapprochement The Romans 
were giving trouble to tho Pope, and Ilenrv was again a««ert 
ing himself against his father The Pope had so far dealt 
with only one point m the Lombard question, and be now 
took it np again At tho request of two papal legates, 
Frederick m April 1234 agreed to allow the Pope and the 
Roman Church to deal with all questions between him and 
cities in Lombardy, in the March of Trevino, and in the 

• L.c , 177, stb June 1533. Atbi letter II B. vol it p. 430 
Vnom Gregoni l\ The “compro- ' M G II Const i 18* Hth 
" was tho agreement to accept August 1533 Letter of Frederick to 
the Pope s award Gregory accepting the award It is 

B Lc 1"8 7th June 1 °33 dated only two days later than Gre 

•L-c.180 15th July 1*33 Letter gory a letter It was written from 
of Frederick, to tl a D shop of Ostia a Castrogiot amu in Sicily and so long 
nephew of the Tope s. Epis. Sae before Frederick could have heard from 
"VIII vol i. 552 !2lh August. 1*33 the E<vy*. 

Gregory to Frederick The Bishop of • Epia Sae \U1 , vol i 6o0 dated 
Ostia also replied to Frederick a 15th July 1233 
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Bomanioia. 1 Tie Pope informed tie rectors of tbe League 
of this early in May, and he asked them to let him know 
whether they were prepared to do tho same. Ho also asked 
them not to interfere with the passage of troops from Ger- 
many on their way to the emperor, lest Frederick should 
have just cause of complaint against himself and the Lom- 
bards.* He wrote again on the same subject about a fort- 
night later, assuring them that the leaders of these forces 
were prepared to give a formal guarantee that they would 
do no injury to the Lombards either gomg or returning. 3 

Soon after these letters the emperor paid at Bicte a surprise 
visit to the Pope. He was accompanied by his young son 
Conrad, and his object was to attest his devotion to the 
Church, and to assure Gregory that he would recover for him 
lands belonging to the ecclesiastical states.* 

Gregory in his turn wrote strong letters to Palestine in 
support of Frederick, and sent out the Archbishop of Bavenna 
to see that effect was given to his wishes. 6 But desirous as 


« M C n, • Const..' u 183. Apnl 

1231. Forma Compromiesi Impera 
ton* Prior. Frederick agrees to tin* 
"pttandentea, quahter sAncta Romans 
ecclesia mat«r nostra smgubs ex debito, 
quo tenetur indifferenter ad o nines, 
ilLbata mra connervet «t nn umtati 
aue ad tuendum eceleeiastieau) liber 
tatem et pro statu imperii reform ando 


omm reverentia tamquam matn et 
honorem occleaie ac reformationem 
imperii luxta consilium et eubmoni 
tionom ipeius face re debeamus " 

* Epia Sae XIII . vol i S81 
Gregory to tbe rectors of the Lombard 
League, 4lh May 1234 Gregory m 

forma them that Frederick has agreed 

to aubnut to the Church ‘‘ totum nego 
tuna Lombardie, Ac /’ " Quare man 
damns, quatuaus, si hoc ipsum vultis 
fare re, nobia vestna patentibua litteris 

veruente obstaculo taotum bonum 
valoat imnedin ” he begs them “ ut 

ai mihtee do Teutonia partibua aint in 


procinctu ad eiuadem imperatoria pre- 
ecDtiani aeceden di, eos impedimentia 
aliquibua non gravatia, ne do nobia 
et vobis, quibua de ipao non videtur 
merito dubitandum, lustam habeat 
matenam murmurandi " 

■ L.c , 683 20th May 1234, p 471. 
I 18 f Ip thia letter Gregory remarLs 
that should obstacles bo placed in the 

extucari potent, quod cum Lombardos 
opociales ecclesia filios reputemua et 

necesaitatibus aaaietamus, id ex noatrO 
favpre proceesent vel consensu.' 1 

* In references to this visit from 

different pointa of new, ore I c 750, 

p 649. 1. 6 f , and M. G. H , • Const./ 

ii. 215, p 293 1 23 f. 

• Epie Sae XIII , vol. i 893, 7tb 
August, to John of Ibelin , 894, of 
8th August, to the barons of tho 
kingdom of Jerusalem and to tho 
citizens of Acre , 895. 9th August, to 
the archbishops and other prelates m 
the east. 
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the Pope may lme been to meet Frederick r wishes as fat as 
possible, he was careful not to alienate the Lombards, for in 
July he wrote them again, telling them that he could not 
without mjurv to the Apostolic ^ee (Mne confusionc sua) a\oid 
u mg the help of the emperor against the romans — help the 
emperor had htm«elf voluntarily offered (at Itiete) The 
Pope had consequently been obliged to a'-h them to allow his 
forces to pa«s through Lombardy he as'ured them of his 
determination to pro erve their liberty and honour, and 1 e 
ended by asking them to let him know whether they would 
accept the Pope 8 arbitration and said that thej might 
remain assured of the favour which he propo e ed to show them 
in everything quantum cum Iico possumus 1 In Pep 
tember Frederick sent a frc«h acceptance of the Tope 8 arbi 
tration, adding that he could also deal with any complaints 
made by his adversaries in Northern Italy of wrongs inflicted 
bv him, and generally with any matters out of which quarrels 
had nri«en between them 1 The following month the Lorn 
bards assented * 

In November 1234, Henry, Frederick 8 boh, Bent envoys to 
make an alliance with the Lombard 1 *, and took them under 
his protection The treaty is dated 17th December It was 
an alliance offensive and defensive on the part of the king, 
hut only defensive on the part of the League ililan and its 
allied cities undertook to defend Henry so long as he was in 
Lombardy, wrlule Henry undertook to help and support Milan 
and the other League cities, and not to make any agreement, 
nor peace with Cremona and Pavia and their allied citic*, 
without the consent of the Milanese and their allies * On 


* L-c 08 3rd July 1*34 In thu 
letter le remarks, \erum cum non 
powt s (i-e the members of the 
Lombard League) absque offenaa aed 9 
» postal co o8endu quo reputat voa 
membra e us honorabil a et filioe 
spec ales 

* V O It Const u 184 Sep 
tember 1*34 

* L-e 185 October 123* 

‘ Lc 3*5 28 13th November to 


12th December 1*31 328 of 17th 

December is iho Script um Foederis 
la this document Henry undertakes to 
help ma main and defend “ contra in 
imicos quo* nunc ha bent (1 the cit ee 
of the Lombard League) \ el de cetera 
habobunt in Lombard a vel al bi, et 
oBcndcr® immicos eoruru secundum 
poeao ips us regie et prwic pum pre 
serlixn Cremonaro et Pop am et earum 
aequace* qui nunc sunt \cl pro tern 
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bearing of this, Frederick arranged for a long absence from 
Sicily, and started for Germany in April, and negotiations with 
the Lombards ceased. 


When Frederick left Italy, Gregory was on good terms with 
him, and supported him against his son. He wrote m March 
to all the ecclesiastical and secular princes in Germany, direct- 
ing them to bring back Henry to the right way, and he le* 
leased from their vows all who had given oaths injurious to 
the emperor.* 

Frederick, from whom, of course, the Pope could not 
expect much help at such a time, wrote him before he 
started, advising him not to accept a disadvantageous 
peace with the Romans, as he would do what he could 
to defend the Church, though he could not give up his 
journey to Germany.* 

How friendly the relations between the Pope and the 
emperor were at this time is shown by the negotiations for 
the marriage of Frederick to Isabel, the sister of Henry III. 
According to Frederick the marriage was suggested by Gregory, 
and he requested the Pope to settle for him details, such as 
the dowry to be paid. Frederick was at the time bound by 
alliance to Louis, and both Gregory and Frederick wrote 
assuring him that he would suffer no injury from the friendly 
relations established between Frederick and Henry HI. of 
England.* 

Frederick's arrival in Germany very quickly put an end 


ponbue Juennt Kfc quod non facient 
ipse rex et pnncipea aliquam eon- 
cordiam vel paetionam vel conven- 
tionem vel pacem cum immieig Medio- 
laui . . aliarumque cm tat urn . . . et 
loconun de eoeietate et auncitie Medio 
lam undecunque gint, et presertim cam 

Cremona vel Papia . . . Et eodom modo 

fen pan tar de predict is omnibus prefatue 
dominug rex et priori pee Alatname, 

cum fuent imperator ipee dominug rex 

facing " It will thug be seen that 


Henry abandoned all for which Fred- 
erick had been contending, and gave 
away every point ti> the Lorohgrd 
League 

* Epio. Sac. XDI , v 0 L i. 630, 13th 
March 1335. 

* H B . vol iv. p. 535 f , 27th 
March 1235 

» Bob especially I c . p 639, 25th 

April 1235. Written by Frederick to 

Lome Cregory also wrote Louie, I.c, 

p- 536 f , 16th ApnI. 
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to Henry’s rebellion, and it ended in his imprisonment up to 
the time of his death seven years later. 

We may infer that Frederick and Gregory continued on 
pood terms until the end of July 1235, from the fact that in 
May bo appointed the Patriarch ot Antioch, a fnend of tlio 
emperor, legato m Lombardy, the March of Ancona, and the 
Itomamola, 1 while as late as the end of July he continual to 
support the emperor in the cast 1 On the same day (2Sth 
July) that Gregory wrote to Palestine supporting Frederick, 
he also wrote the pnnees summoned by Frederick to Mainz. 
He begged them to induce Frederick, notwithstanding tho 
“presumptio” of the Lombards, to leave in his hands the 
settlement of the Lombard question as already agreed by 
him (» e , in 1234 before the Lombard treaty with Henry), 
as a crusade was urgently needed, and peace among all Chris- 
tian peoples would do more than anything cl«e to further the 
cause of the Holy Land* Tins letter was dated the 2Sth 
July, and on tho 27th August Frederick wrote informing the 
Pope that the Lombard question had been dealt with at a 
great imperial diet, and that all had agreed on an expedition 
agamst tho Lombards next year, but that notwithstanding 
lie was still prepared to leave the matter in the hands of the 
Pope, provided the matter was settled by Christmas on terms 
honourable to the emperor and to the good of the empire 
(ad honorem nostrum et imperil commode) rurther delay 
was impossible, as it might merely enable the Lombards by 


* Fpi*. Sm XIII., *ol i 641, Slit 
Slay 1235. 

* L-c., CIO, SSth July 1233 and 630 
of lame date 

* 31 O H- ‘ Cowt, ,i 191. SSth 
July 1233 Gregory wrote to tie 
ecclesiastical and locular princes as 
Mtnblcd at tho imperial court nurn 
utatem vestram rogamus et obieerorour 
in domino leiu Christo quatmus 
pensato prudent rr quod Saneto Terra 
negotium non poaait promoted (aciUus 
quam quod ehnstianus populus lit 
in sere no pans et con cord le constitute 
omm rancora deposito, quem ex qua 


cumquo cauaa contra I^mbardoa h«c 
tcnui conceputis, eeriasinium in Chnito 
fil um nostrum Fredenctim ad 

hoc iicut attentiui potentu rcitru 
cxbortalionibui inducatis, quod ipw, 
quacumque turbatione proputsa, quam 
Lombartlorum pretumptio ciders dino 
»mur mduxia-e. negotium Societatis 
Lom bardie, marc) le Trrvuine ac Ro 
maruoto in morn bus eccletio mxta 
impcnalis forme tenorem, quam ab 
ipso imporatoro recepimus ct dicte 
Societatis rcctonbus *ub bulla nostra 
miwuntii mterclusam, precise ponera 
son omit tat. ' 
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and ended with an open threat. Three weeks later Gregory 
announced the arrival of tho Lombard envoys, who stated 
that they were unavoidably prevented from coming before 
(Gregory gives no reason in this nor in any other letter), and 
ho asked Frederick to send back tho Master of tho Teutonic 
Order to enable the I*ope to deal with tho matter. Tho 
Lombards had undertaken to accept the Pope’s orders, and tho 
Church could not tolcrato an attack in tho meantime on 
them (id pati eqtunamiter candem ecclesiam non deccret ). 1 
Frederick answered Gregory in April, pointing out it was 
very difficult to deal with general complaints, and his officers 
might in some cases have done wrong; if bo, he would deal 
with them severely, denes had only to appear in his courts 
when a dispute concerned a fief or lands in his own demesne. 
He denied tho charge that he ill-treated those who had sup- 
ported the Church. Wo need not follow him in his denial of 
other charges, but may note that he warned the Pope that 
if he excommunicated people in Verona who had, in the 
namo of the emperor, ejected persons corrupted by tho Lom- 
bards, it wonld confirm the opinion that Gregory desired to 
force Verona into the Lombard League . 8 

Besides answering tho Pope, Frederick took steps to have 
public opinion on his side. Ho wrote Louis IX., complaining 


n)ua provid endem, non rat, quid nobis 
valeat imputafe. Venirctomen auati 
ncre non possumus, quin contra eo®. 
qui, excomrounicationum aententu', 

niramer.tis et penis interpositis viji 

penaia. potoalatom, qui pure as habuit 

et ds aineeritate fidoi eb utraquo 

piirte pubhee common Jatur. capero ft 

pacem non aunt vonti violore, aicut 
matitia ex, git, procedamua." 

1 L c , 678, Slat March 1238. Gre- 
gory ends the letter a« follows : “ Dip- 

quod illt qui excellent, e tuo contxaire 
conaulunt, ad id te mtuntur inducere, 
por quod te ill, a labonbue involute, 
de quibua do Jacih noqueae expodiri. 


• II B, vol if p. 828 f . 18th April 
1238 With regard to Verona, Frederick 
“Titos (pp 8312) “ Doniquo httera. 

rum veatranim caudam dissimulations 

contra Verononaoa qui Lombardorum 

illu qui corrupt! jam fuerant fraudjbua 

et pocunia Lombardorum, noirum not. 
trum et imperii publico mvocarunt, 
ad ex corn mu moil ioru! ecntentiera vos 
vello procedore dixistia , nec in hoo 
eommodum nostrum aolummodo, oed 
honorem Eeelesio contemplaruur Non- 
nulh aunt etemm qui, fomtan tizam 
drum filu, ad aggregandum civitatem 
ipeaiu aociotati Lombardorum sub 

pretextu petitions obaiduro vo» extim- 
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of the Pope *8 attitude towards the Lombard situation, his 
insistence on an unqualified acceptance of his arbitration, 
and suspension of action against the Lombards pending t lie 
crusade, a crusade which could not take place till the truce 
with the Saltan had erpired 1 lie also wrote Henry III., 
asking for his good offices, and Henry III. did write both 
the Pope and the cardinals on lus behalf * 

Frederick evidently did not accede to the Tope's request 
to leave the settlement of the Lombard affairs in his hands, 
for in May he issued on encyclical announcing that he would 
hold an assembly at Piacenza, to which ho invited envoys 
from all Italian cities north of Rome (ab urbo citra), at which 
he desired the presence also of ambassadors from Milan and i 
other League cities. Its object was to prepare the way for 
a crusade, and to do this it was necessary to consider means 
for suppressing heresy, for securing the rights of the Church 
and of the empire, and finally for restoring peace, and doing 
justice to sufferers from the dissensions in Italy. He dwelt 
on the importance of the empire not only in temporal matters, 
but also in protecting the Church from injury by heretics or 
others.* 

* L.C , p 8*2 I Written not long • ITenry wrote not only to the Pope, 
after Gregory’* letter of 2 l(t March but also to netrnl cardinal*, "amici* 
1238 Frederick complain* of Gregory no*tn* do cunA *pecialibu* " liymer’i 
(p 879) that “procCMum nostrum in ' Fcedera,' vol I I, p J2S (lid* hi* 
Italiam, quem odiose quodam guerre *ecoml letter to tho emperor) 
vocabulo denotaro vello videtar, ocea • M G II , * Const / ii 200, May 
aione Terre E ancle tuspendi rogavit ad 1238. Frederick make* it quite clear 
prose nj . . Isunquam enun in ten that his immediate object n to deal "ptith 

tionem pope telem esae credimus quod tho rebellious citiea (p 287, I 27 f ) 
occaeiono tranamanm negotu deberet " pacatis undique populis, *ub deco 
justicie gladma he be tan \ara et post tione nostn nonuni* pereeverant, nisi 
edictam constitutionem eamdem, con ut fllud Ytalie medium, quod nostn* 
tumaciam P-omanorum jura Ecclcaie undique \ inbus circumdatur, ad nostre 
usurpantium, requirente Eeclesia non eeremtati* obaequia redeat et imperil 
dimisimua impumtam Sic quilibet eon umtatem J.ec in hoc prondero tan 
tra nos et unperium posset calcaneum tummodo commodis nostna mtendimua, 
mdevotioms engere, *ie posset quilibet sed auper hoc crucis negocium direc- 
rapinaa et furta ae quelibet ecelera tiasime procuratur . reheto in tam 
perpetuaro *ed mucronem quem da nobila regione imperii nostn corpora 
manu Dei ad bonorum laudem et vrn l&cerato et dissunulato tam veten 
dictam matefactorum accepiroua, eva rebelbone rebellium. assumere tantum 
ginare propterea non poasemus ” negocium non posmmug " 

VOL. V- 3 



274 


TEMPORAL AND SPIRITUAL POVTEBS. 


[PAPT n. 


Gregory’s answer to the summons of a diet at Piacenza 
was to appoint as his legate in Lombardy not the Patriarch 
of Antioch, as requested by Frederick, but the Cardinal 
Sishop of Palestrina, a native of Piacenza. Gregory wrote 
Frederick that he had specially selected him, and that Frederick 
could rely on his studying the honour of the Church and of 
the empire, as he had abandoned all for God, and Frederick 
must pay no attention to hostile remarks regarding him . 1 
Gregory wrote at the same time to Herman, Master of the 
Teutonic Order, who had apparently expressed his fears that 
the Pope was abont to take hostile action against the emperor. 
He hotly denied the suggestion, and defended the bishop’s 
appointment.* That Herman should have written in this way 
is very significant, as he was a peacemaker whose services 
were constantly required both by the Pope and by the emperor. 
The appointment of the bishop needed a good deal of justifica- 
tion from the imperial point of view, for, as a result of his 
action, in the following month the control of Fiacenza was 
taken out of the handB of tho imperialists and given to a 
podesta from Venice, thus entirely frustrating Frederick’s 
plans for a meeting there.* 

A short time before this Frederick had addressed the 
Komans, complaining of their failure to send envoys to meet 
him on lus arrival in Italy, and had reproached them with 
their failure to support him against the people of Milan . 4 


' Epis. Sue XHI, voi. », 691, loth 
Judo 1136. Gregory in bit letter in- 
formed Frederick that, on tho advice 
cf his cardinals, bo had decided to send 

tho Bishop ot ralestnna as his legate 

to Lombardy ‘‘d« quo 6rmnm potes 

6duci*m geiere, quod cum a ee aua et 

ruos propter Deum abdicavent et 
WinetipKUM eios somtio tetahter dedi 
cant, ad ea dumtaxat stu debit proce 
dere. quibua honorem ecclesie possit 
ao imperii confoTwe, sicut ex ipems 
openbus oolkgere potens sndesler , et 
ti qul abud suggeraot, impenalis exeel 
lertia auditum malevohs iuterdieat.“ 

» Lo-, 692. 10th June 1236. 


* Tho authorities ore quoted. II B-, 
vol i> p. 904. note 2 

* Be., p. 901. attributed by I! B. 
to August 1256. “Epee nunc Medio- 

lanenaum superb'* cedes! ab aqvulono 

Bib! Conetitmt, Pon eonteota ccjuro- 

modo quod Rome sit aimulia run 

Romano impeno eootradieat. Eero 
hu qvu tenebsntur vobi*. tit dicituc. 
tnbuta pereolver*. vobu eemtumshaa 
aBerunt pro tnbutic- . . . Respon- 
deb'tia f orei tan quod ista magnnba 
regos et cess res laeiehant. Em* 
quod regem babetia et cosarem qiu pro 
exalts tione Romani liaperu personam 
exposuit, thesauroa sperurt. \sbotibus 
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Frederick's attempts to pet the active support of the Romans 
ran counter to the agreements made by him at vanou3 times 
with the Papacy regarding the patrimony* and could only be 
justified as a measure of self defence in a contest with the 
Pipacy 

Frederick pave further cause of offence by detaining a 
nephew of the ruler of Tunis, although, according to the 
Fope, he desired to go to Rome to be baptised 1 

Angry correspondence followed between the Fopo and the 
emperor Frederick complained of the conduct of the Bishop 
of Palcstnnai and charged the Tope with sending him a 
string of complaints instead of excommunicating the Lom- 
bards for their contumacious behaviour As regards the 
complaints, Frederick promised to give redress if ho found 
m any case that wrong had been done * Gregory wrote n 
very angry reply Frederick was one of tbo«c who dared 
“os in ccclum ponere ’ lie defended the bi-hop , he had no 
evidence that the Lombards were contumacious Thev had 
accepted the intervention of the Church, and he refu cd to 
accept Frederick s promi'e to amend any wrong done He 
complained of Frederick s attempt to stir up the Romans, his 
lack of devotion, and his conduct with regard to the filling up 
of benefices in the Sicilian kingdom lie ended his catalogue 
of Fredericks sins by declaring that the most senous of all 
were the hindrances he put in the way of the recovery of the 
Holy Land by not allowing a crusade to be preached, and by 
not permitting contributions towards it from his subjects 
save with his assent 

In the course of his letter Gregory referred to Constantine’s 
Donation and the subsequent transfer of the empire to the 
Germans As regards the Donation he claimed that it was 
made with the consent of the Senate, and people not only 
of Rome but of the whole empire, as Constantine held it right 
that the vicar of the pnnee of the apostles who ruled over 

Bon peperciu veetre so'liicitucluus ’• "Epw. 5oe ~VTn , voL i. 694 S3rt 
ttudium eieitamta eisdernqae super June 1138. Letter from Cregorj to 
hiu que honor? m T7t biset orbis rospiciont Frederick 
»ot« veatra piemssune eonferntu " • L-e , 69* 10th Juno 1S36 
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the priesthood and the souls of men should also hold the 
lordship over the whole world and over the bodies of men. 
Subsequently it was the papal see which transferred the empire 
to the Germans, parting, however, with none of the substance 
of its jurisdiction. The power of the sword was given him by 
the Pope at the coronation when the emperor obtained hi9 


crown. 1 

1 L.C , 703. 23rd October 12311. 
p. 000, 1. 33 I. "Cods cichil do 
too ion usurpasaa, do tao mchil, 
licet contrenum aseerfts, occuparao 
officio credimur, <■ no*, do quorum 
eoosdio te ad id in pnnnpio, 
medio et fine procedere, »cut plunee 
promunsti, decueret, promptl nortrum 
« umm o creditor! exoleere debitors 

Qusre premiss* . . . diligentiu* 
ettondentes, ilium, nt per cum nootrum 
impleremus to mu ten um, elrgimus in 
hao part* mimstnim, qui eo tibi at 
qvubuacumqua discordantibue ramon 
posset haberi ration# s us pectus. quo 
eras men* tcrremi demderue absolute) 
nos actibos fermenti minus ingereret 
odn eel tmoni, qui to ipeom et ana 
relinquens in divuu anions altitudmem 
eeolaaaet. . . . See enun locus ongmia 
recto contra rum m auspicioms argu 


facto imperu mandatum apostolicum, 
cm miperba rervice restitermt, nulla- 

«um in manna nostras vericrabiLi fratrs 
nostro . . . patnarcha Antioeheno 

procure n to toque pc ton to firmantes, 

..." As regards Frederick’s answers 
and promises to give satisfaction 
(p. 602, 1. IS f.), " fucut non in 
pruicipio, sic m fine non credi. 
mu9. qoi sunCi promiamone delusca 
multoties nos dolemua. Indjgne ergo 
super opprcssiombus predictarum eccle* 
e is rum et bommum regm, m quo nullun 
manum eel pedem absque too movet 
•rapeno, affirmativam nostro proposi* 
tionis negative ignorantie lmperuUis 
intenmu, quibus consensum eel origi 
nma prestitisse . non solum ante 
set c tiara plans potuens emendare. 

He bids Frederick recall to min d 
bow hu great predecessor behaved 
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After this letter one might Imo expected an immediate 
breach, but instead there was a very marked abatement of 
the tension. Notwithstanding Gregory’s defence of the Bishop 
of Palestrina, ho was replaced a month later by two other 
legates, and the Pope wrote Frederick six months later that 
he had done this on the representation of Herman, tho Grand 
Master of the Teutonic Order, and of Peter dc Vines, the 
chief justice of the kingdom 1 

Some time before this letter Gregory had again approached 
Frederick with a view to making a further attempt at a 
peaceable settlement, and the emperor had agreed to send 
Herman to negotiate, though with some hesitation, in view 
of tho predecessor of the new legates * When Gregory officially 
notified Frederick, ho also wrote tho Lombard cities belonging 
to the League, stating that Frederick had sent special emoys 
asking the Pope to assist m dealing with the matters at issue 
between him and tho Lombards. In virtue of his office, tho 
Popo could not refuse, and ho accordingly ndn«ed and directed 
them to send thciT procurators armed with full powers to 
Mantua to meet tho papal legates He ended by assuring 

motins, Uliin apquena exemplum qui pare wnTinctm, dum factorcm pro- 
absorbens fluvium non rairatur, pnum non ■pnovi*.” 

ncc non et iropomim euro perpetuo * L.e . 707, 23rd Stay 1237 

tmdidit, et nefanum reputnna, ut obi • II B , vol v p. 33. March 1237, 

caput totiua Christiana religionu ab Frederick to C re gory M Nero licet 
imperatore celesti dispomtur, ibidem istorum legatorum (>■« , the cardinal 
terrenus imperator po testa to aliqua bishop of Ostia and tho cardma] priest 
fungeretur, Italian] apoetotice disposi Thomas) aequentium fidcs et manta 
tiom rclinquena, ubi noram in Greets [non solum] apud Dcura et homines, 
ma n sioncm elegit , do qua postmodum sod apud noa maxims longs disc repent 
in persona prefati magmfiei Caroli, a pnon (ix , tho Bishop of Talcstrina), 
qui lugum a Romans eccleeia MX eadem tamcn erat omtumodo legstiorus 
ferendum unpositum pia debero docuit istorum forma cum pnraa " Frederick 
devotions portan, sedcs apostolica remark* m another part of tho letter, 
transferee in Germanos, prcdeccs “ Quod erum soUicitudims nostro labo- 
aonbua tuis, sicut et in tun persona nbus mum divms potentia dirbua 
recolia esso factum, in consecration!* nostru exaltat impenum , . si eub- 
et munctionis muncre, mchd do tuba tihter et elSeaciter verum veUem.ua 
tontia sue lunadictioma irorainuens, inspicore, major a obis ex hoo exalts, 
imperii tribunal supposuit et gladu tioma materia deberet aSem quam 
potestatem m aubsecuta coronations nobis ut pots cum in exaltations 
concessit , ex quo luri apostolico sedia Romani imperu Romans patenter 
et non minus fidei ao bonori tuo dcro sxaltatur Eccleeia, . " 
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them that they would be in great danger if settlement of tho 
matter were delayed. 1 The whole tone of tho letter is different 
from anything wo have found in the previous correspondence, 
and it appears to indicate a real change of purpose, for in 
the negotiations which ensued the contending parties seem 
very nearly to have arrived at a settlement on terms very 
satisfactory to the emperor.* 

During the previous winter it had been very plainly shown 
that Germany, as a whole, was strongly on Frederick’s side. 
In February 1237 Frederick succeeded in getting the princes 
to elect his younger son Conrad, ft child, as king and future 
emperor. The election is remarkable in several respects. 
Among thoso who took part were three of tho live great 
archbishops — namely, Mainz, Trier, and Salzburg, — Otto, the 
Count Palatine of tho Ehino and Duke of Bavaria, tho King 
of Bohemia, and tho Landgrave of Thuringia. Thus the electors 
included some of Frederick’s bitterest cnotnies of later years. 
In the election decree tho transfer of the empire to the Ger- 
mans is spoken of as u probabilis ” and “ necemrius.” There 
is no mention of the Pope in connection with it, and by the 
form of words in which tho princes announced the election, 
they appear tacitly to claim the ngbt to elect the emperor 
without reference to the Pope. To prevent Conrad raising 
claims to govern independently of his father, he was till his 
father’s death only to bo king elect. After that he was to bo 
their lord and emperor, and they would give him their advice 
and help towards obtaining tho imperial diadem, with all the 
appropriate ceremonies. The electors claimed to have acted 
as the successors, so far as tho imperial election was con- 
cerned, of the Roman senate. They declared that they had 
held an election in view of the great dangers of an interregnum, 
and had selected Conrad because of his descent from ancestors 
who had rnled the empire for many generations, and because 
his father’s labours gave him a claim to the succession. This 
“decretum” shows how far the German princes were from 
sharing the papal view that relationship prejudiced a 

’ Epi* Sm. XIII., toL i TOS, 23rd nch der Zwelte,’ vot. ,ji. pp. is aad 
1237 245 t, notes 15 end 18. 

* See Schimaacher. ‘Keiset Fried- 
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cnndidito for election, nnd it levies no pheo for pipal 
intervention at any 6taze beforo the coronation 1 


‘MGII Const i J*!l Decre- 
turn Elect on a of Consul February 
1*37 Expectat o gentium Ie*ui 
Chr tus, quem in tlen lam sc pc pro- 
phetarum oraeula pred xrrunt, aufe 
re n» sceptrum da luda et 1 gain ad 
vuieam pullum I'jum hoc ret ad coio 
plantat oius ecclcs am rtornonuin im 
penum all gans et in ips us c! ypeo 
tutelam nostro fldei poa tarn maiu 
fret sumo presagti t lie would bo 
mexc liable qui torn nobile fide 
fuletmentum qualibet horoime provi 
aioaa non adjutat and the respons 
b7 ty therefore rreta repec ally on thoee 
ad quo* <lir no arntent a aru more 
ma orum via rt auctor taa pro»i*ionii 
hmuamodi pert ncro noecuntur The 
empire finally a pud un cam c I 

totem licet pre ceteru regiam non 
potuit eont nrn Bed poatquam etiam 
remot ss mo* term noa quadam giro- 
vaga poregnnat one luitravit tandem 
a pud Germania prm pro non m nua 
probabli quern necnnnt rationo per 
manait ut ab 01 a or go p rod ire t imperii 
per quoa e indent utditaa et defena o 
procurantur Cum igitur noa 8 fr dam 
Mngunt num pnne pea qu circa 

hoo Romani senatus locum accep m la 
qui patrea et mpeni lumina repu 
tarnur nob scum aolhc ta mad to- 
t one penaantea quod tantum negot un 
industna prono onia mdigeat illud 
et am dd grot ua attendentea quod 
post uniua re gn antis occasum later 
at um tempo ns inter predecessors 
ob turn et plenum do mini u m succes 
eons grande posset lmperto sed 
et cotholice fide maximum aBerre 
discnmcn, prevenire aalubnus tempus 
eleg mus Nam 1 cet per viree 

industnara et labores exoellentiss mi 
domuu nostn Yndcnci Tbomanor um 
no pc ra tons gatia ad presens mpeno 

ait pro visum qu a tamen preem nent a 
dignitatis long ons nte benefit um 


rrgib is non eon red t Ipso vn ent» 

de aueceasoria nob a elections pro 
vid mus n" per e u» mtentum lust t a 
d m nut onrm status pateretur im 
penum et tranquj litas tntenret 

Et rum de aubstiturnda persona 
d genii med tat one bob scum et 
soil to pcnSA ramus pretentorum 
rauta prov no aalubre ronxfi um pre 
buit in futur a- Cons deration bus 
eten n nor ins oceumt qualiter d vl 
cesarea progen tores imperatons e ua 
dem qui longis retro temponbua 
Impeno prefuerunt non aolum ot 
domim ust t a *obum ine! to tenor re 
aed tamquam patrea Impen paterna 
ddeet onu return ad omnes et a ngotos 
habuerunt propter quod perentum 
la bo rib us fraudan Cl oa nostn noluere 
maiores nos psorum vest g a laud* 
bl ter tabe rentes presehtem Impera 
torem in sobole aua * mil retnbu 
t one decrev mus honor are ut dum 
fil um e us ex nuno in futorum impera 
torero nostrum post e ua mortem aaau 
m mus mate pro impeno pater hae 
teniu labor**** so gaudeat. 8 cque 
noa map rente nob s tain aalubre eon 
ail um grat a tunimi Regis, ad \olon 
totem et pieces t usdem domini nostn 
imperatons vota nostra contuliraus 
in Conradum anted ct dom m imprre 
tons fil um re got Ierosijlun tan leg, 
t mum succeaaorem eligeute* ipsum 
ib dem in Roman orum rrgem et m 
futurum imperatorem nostrum post 
ob turn pat ns habendum They 
prom sed to swear fidelity to him after 
h s father a death and ad obtioendum 
lolommter mperu d adema e b prout 
da ure tenemur consil um et aux 1 um 
unpendemus. Henry a I ormer elect on 
was set as de 

There is a monograph on this elect on 
by Hugelmann (Pie Wahl Konrads IV 
*u \\ en m Jahre PS?) It perhaps 
underest mates Frcder ch a success 
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After Gregory’s letter of 23rd October 1236, his complaints 
of Frederick’s conduct do not recommence till March 1238. 
During this period, after negotiations had broken down, the 
League forces were routed at Portenuovo in November 1237, 
and in consequence the League cities were prepared to make 
very large concessions. Negotiations, however, again broke 
down, according to Frederick, over questions regarding host- 
ages and the imperial jurisdiction over the cities. 1 In January 
1238, Frederick sent the Romans the cafrocio taken from the 
Milanese at Cortenuovo, with a letter indicating a close con- 
nection between him and the city, the “ urbs regia ” ; a chal- 
lenge to the curia.* 

In June 1238 the Pope wrote Frederick asking his consent 
to papal mediation between him and the Lombards. Frederick 
refnsed, bnt in Angust he himself sent an embassy to the 
Pope, of which we have conflicting accounts from Gregory 
and Frederick, each throwing the blame on the other for its 
failure.* After the mission had left Rome, Gregory drew 
up a number of detailed charges against Frederick, and he 


> I~c , 252, August 1244. pp 348 
ud 349. Frederick’* account, which 
la in some detail, aeema more prob 
able than the story that negotiations 
broke down because be nutated on 
unconditional surrender. 

* H -B: vol. v. p 162 f , January 
123S. Frederick to the Roman senate 
and people. In thie letter he writes . 
" Ab observations quoqne cujuahbet 
ratiome Intentio nostra discederet si 
non quo* Romani Cessna fulgor lllus- 
trat Romanos expertee Victoria romane 
tnpndna pateremnr. si vos fmctil 
negotn, quod veatro nomine geesinma, 
diun nos re belles rotnam imperu anb 
roroam nonunia exclamations devici 
mu* fraudaremus . et ad nrbem regiam 
regjmimfl nostrr docus non defenemiis 
et glonam, qua nos in Germanism ad 
nanciscendum imperials faatigmm velizt 
mater ab nlni* SI mm deetinavit.’* 

1 For ibo Popa’a request in Jena 
123S that Frederick would allow him 
to mediate between bun and the Lom 


bard*, see Frederick’* letter of July 
■n TV .AX, vol. i. 351, from which it 
appears that the Pope moat have 
written tome time in June 

On the 5th August the Pope ap- 
pointed Oregon o de Montetongo his 
legate in Lombardy, rvfe Felten's ‘Life 
of Gregory IX.’ p. 267, note 2 Accord- 
mg to Frederick (M. G H , ‘ Const.,' 
1 . p. 295, 1 23 f ) he had sent a legation 
before this which according to him 
had arrived at a settlement with the 
Pope. That such a mission was sent 
appears also from a letter of the 
Pope’s (Epis. Sae XIII.. vol. f. 620, 
1st July, p. 652. L 20 I ), but he and 
Fredenck do not agree as to the result, 
nor as to the causes of its failure. 

See also Fredenck ’a account of the 
negotiations as given in the letter of 
the bishops (H.-B, v. p. 257b This 
was written very shortly after thfl 

to the Pope, and was not an encyclical 
for the general public. 
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deputed certain German bishops to get Fredericks — 

to the&o clniges His detailed replies arc given m a report 
from the bishops of 28th October 1238 The charges are mi 
portant, as they agree on all important points with the grounds 
on which Gregory based his excommunication of Frederick 
in 1239 There is one important omission Tho last charge 
as given in the bishops report to the Pope accuses Frederick 
of impeding assistance to the Holy Land by his quarrel with 
the Lombards, although the Church was prepared to give him 
effective help m making a satisfactory settlement In the 
sentence of excommunication no reference is made to the 
Lombards 1 

While negotiations were gomg on both parties were pre- 
paring for war 

In October or November, Frederick married his illegitimate 
eon Enzio to Adalasia, tho heiress of two of the Sardinian 
“ judicatures,’ and gave lum the title of King of Sardinia, 
though tho Church had long claimed the lordship of tho 
island * The Fope, on the other hand, got the Venetians and 
Genoese to enter into an alliance for nine years, dnnng which 
time they undertook not to enter into any sort of agreement 
with the emperor saving with tho Pope s consent * 

Just before the final rapture Frederick wrote tho cardinals, 


* II D , vol v , JSth October 1238, 
p. 250 The list charge tit given m 
the b shop a letter runs as follows 
“ Quod per run (ue the emperor) 
unpcdittir negotium Terre E ancle 
occasions discord e quam ha bet cum 
quibuodara Lombardia cum parata 
sit Ec lesia dare opem et operam 
efTcacem nt aibi et honon imperil 
super ha quo commissi aunt contra 
turn a Lombardis congrue satisfiat 
et Lombardi ipsi ad hoc ipeura 
e nt preparati In tho sentence of 
ejeommumcat on the correspond ng 
clause runs (1 c p 2S8 20th March 
1230) Item (sreoromumcamos et 
anathematuarous euradem pro eo 
quod per ipsum impeditur negotium 
Terre Sancte et re pa ratio impem 


* The Tope had written Adelasia 
(Epia. Bar XIII rol i 728 30th Apnl 
1*35) volumus ut do noalro cons Uo 
ft mandato talem m tirum recipiaa q n 
et nob I tail tue grata! et nobis mento 
stacceptus. L.c,“*9 SUtMav 

123S Adelasia had promised three pears 
before to pay tribute and had acknow 
ledged tho Pop* a lordship ride Cod 
dep Bardin i 357 doc 78 and 347 doc. 
57 quoted by Felten p 284 noto 6 
Sardinia was divided into four jud ca 
turc* each under a ruler known as the 

There waa much correspondence 
in connect on with the papal claims in 
the time of Innocent ni 
' II B vol v p. 13*3 f , 3rd Novera 
her 1239 
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who, according to him, shared equally with the Pope in all 
matters which he “ proponit slatuere, vel denanciando decre- 
vent ” He begged them to use their inflnence to prevent the 
Pope’s issuing a sentence of deposition against him, and 
warned them that if he were attached he would retaliate. 1 

Frederick, according to his encyclical, also sent envoyB to 
Eome just before the final breach, promising to give satisfac- 
tion for any wrongs done to the Church. Before the mission 
could arrive, Gregory ended negotiations by excommunicating 
Frederick. 


The rupture appears to have been inevitable under the 
circumstances. Frederick was determined to make himself 
master of Italy north and south. Sicily and the south were 
already liis, and provided him with the funds be required, but 
for really efficient armies he needed troops from Germany, 
and for this purpose it waB necessary to be able to depend on 
the passes of the Alps being kept open for the passage of his 
troops. On several occasions the Lombard League had been 
able to close them and, for the time being, effectually to 
block his schemes. The destruction of the League waB thus 
essential from his point of view On the other hand, 6ince 


* H B . vol v. p. 282, 10th March 
1239 Frederick, addressing tho car- 

capnt Ecclesie, et in Fetn vocabulo 

pc tram, vos Apostolonim Etatuit sue 

trante, vog qui eetis candelabra Ecclesio 

supra montem, non sub modio const l 

tiltl, rerera omnibus qui sunt in domo 

Domini ex efTeetu bonorum cperura 
luceatis, nec a publics xnundi lingua 
et conscientia generali vos subtrahere in 

tendatis ; cum ad singula quo presidens 

Godi Fetn proponit statuere, vel dp nun 

cienda decrement, equa participstio 
vos admitted, nisi ipaius religioms 

Eoclosie etstu9 et *elu3 eSeneeoens 

evitandi scandali geneislia eautelsm 


vobis Fuggesserit ad future. Quia emm 

mumtus Ecclcsie geoeralis sedens m 

solio (utinani Justus judex) inconsulte 

velit procedere, oc suis motibus ex can 

descena, lu Romanum intendit pnnci 

pem, advocatum EccJesie, ae ad predi- 

cationem Evangelu stabilitum, senten 

tiam depositioms statuere et ob Isro- 

spintualem gladium, si dicere hcest, 
mums juete . " He warns the cardinals 
*' oportet nos defendcndo graving oSco- 
dere resietentes, salva in omnibus 
Eceleaia sanctitate quam cultu sacro 



cttxr ml rrrDFTiCk n , noaoi its m , ot rroi t ix 2*^3 

10 >9, wlrnv Robert t»nwrnnl and Pickard of C iptia aiknow 
lodged the Rope ns their Uege lord, the cutu had po“i« ed 
m tbe Normans n valuable counterpoise to the domination 
of tho Germans m the north There had Ixtn friction at 
times, sometimes sen serious friction, for the Normans were 
difficult ratals, but on the whole tho Norm in (iOvcmtn<nt 
of Southern Italy and Sicily had been a valuable n«'ct to tl e 
Papacy This eea«ed when Henry VI became king, and 
Joined in Ins per>on tho government of tho empire and of 
the kingdom It was to prevent n recurrence of this union 
that Innocent rejected Frederick as a jto'«ibta emperor till 
Ins appointment seemed less dangerous to the Church than 
Otto s government Innocent did what lay in his power to 
murnni'c tho n«k by inducing Frederick to promise to give 
up tho kingdom of Sicily to his son, to be governed by a 
guardian approved by tho Pope Frederick having succeeded 
in escaping from his promise, Gregory attempted to take 
advantage ol Fredericks first excommunication to dimmish 
his power in Sicily, hut did not succeed This failure made 
it af[ tho more important for the Papacy to protect the Lcagi c 
from destruction in order to secure support m tho defence of 
its temporal dominions At bottom this was a spiritual as 
well as a temporal question, as it might well bo doubled 
whether a Roman bishop, at the merev of a German emperor, 
could still remain tho spiritual head of Christendom 

It was important for both parties to have public opinion 
on their side, and in this respect Frederick bad one advantage 
over his great opponent, as be could make out for him«elf a 
strong case of self defence against rebellious vassals of the 
empire, supported by the Pope On the other hand, it would 
hav e been difficult for the Pope to make out a convincing 
case, that m supporting tho Lombards lie was reallv acting 
m defence of his spiritual lowers, and it was no doubt for 
this reason that Gregory made no direct reference to them 
in stating the grounds for Fredericks excommunication 
The Papacy was deeply interested in the struggle between 
the Lombards and the emperor, yet it was constantly seeking 
to be treated as an impartial judge, prepared to do equal 
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justice to both parties; thus placing itself in a falso position 
of which Frederick took full advantage in his letters. 

Sentence of excommunication was given on the 20th March 
1239. Sixteen grounds are given, of which eleven relate to 
Frederick’s behaviour in his Sicilian kingdom. 1 In three of 
these charges broaches are alleged of the treaty of 1230. 
Other charges relate to Frederick’s attempts to stir up the 
Romans ngainst the Pope, and to his occupation of Sardinia 
and of other lands belonging to the Church. There is also 
a general charge that Frederick put obstacles in the way of 
relieving tho Holy Land and of helping the Greek empire. 
It is significant, as already pointed out, that no mention is 
made of tho Lombards, as in tho corresponding charge sent 
some months before to tho German bishops.* 

• II. II , vol. v. p. 230 f , 20th March pnrero curavit, eumdem Fredcricum 
1230. 01 tho ground* of excoramuni- oxcommunieatiome et anathomatia vm- 
cation, an toon in number, eleven re* culo innodaraue " II« »!«o declarod t 
ferred to Sicily, and in three of theno ** Co to rum quia idem Fredcncu* do 
a breach of tho condition! of tho poaco dictu et factie euis, multi! daman* 
in 1230 alleged The other chargoe tibue por umverium quail orbom quod 
are, “(1) l’ro eo quod contra de catholica fldo rocto non eontiat, cel 
Romanam Eccloaiam aeditionem movit graviter dilTamotua, not danto Domino 
in i:-h«, por quod intondit ponti lupor hoc loco »uo et tempore proeo 
flcem et fratro* a eua to do repoUere domue, (ocuodum quod in tnlibui 
(2) Pro oo quod. . Prenoatinum requint ordo June ” lie alao an. 
cpiBoopum, Apoatohca aode logntum, nouncod " Super opproeeionibue vero 
no in aua logationo procodorot in et alue gravemiribua nabilium, pau- 
Albigcnsium partibue . . . per quoadam penim, viduarum, orphanorum et 
fldeloB buob impodin raandavit. (3) Pro aliorum do regno, pro quibu* idora 
eo quod nopotem regia Tuoici venien- Fredoricua olioe juravit ataro man- 
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Frederick asserted over and over again that lin quarrel 
•with the Lombards was the real cau a e of his rupture with 
the Church, and whether it w is the only cause or not, it is 
difficult to believe that it was not the principal cau«e, and 
that other differences could not ha\c been peaceably settled 


A notable feature in the proceedings that followed Frederick's 
excommunication is the appeal to public opinion on both sides 
A month after his excommunication the emperor issued an 
encyclical to show his innocence to princes and peoples alike 
He told at some length the story of his relations with Gregory, 
and of the injustice bo had suffered at his hands He accused 
him of having written the Sultan not to cede to him anv of 
the holy places He also accused him of asking for his support 
for Viterbo against the Romans, while ho secretly wrote to the 
Homans that his (Frederick s) action was taken without the 
Pope 8 knowledge or de«irc (pretcr suam con'cientiam ct 
mandatum) He spoke of his unjust decisions in Lombard 
affairs, his support of the rebels, and his unfair demand that 
he should place himself unreservedly in the Popes hands 
He mentioned the Tope s sudden change of front m the 
negotiations in the autumn of 1238, and how he had excom 
municated him on hearing that he was prepared to give 
immediate satisfaction He had excommunicated him against 
the advice of the wiser cardinals, and had prevented Frederick s 
mission getting to Rome 

It was impossible to accept as judge one who had shown 
himself a mortal cncmv, and who had favoured by word md 
deed rebels against the empire , be attributed Gregorv s 
hostility to lus refusal to allow Enwo (the natural a on of 
Frederick) to marry his niece He had al'o shown himself 
unworthy of the exercise of pontifical authority by the sup 

et tic totura fere regnum quod eat quui et cinerera iam redept quod a 
epeciale patnmoruum beati Petr, pro postquam rnon tu» fuent » nob », non 
quo luramento fidel tatu apostolien dozen t corrigendum nos super boc 
*edi teneftrr et psiua I pus vassalliu actors Domino ticut expedite , deb, 
exist t quantum in eo eat, in fariiUm mm procedcraua.** 
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port he had given to the Milanese, mostly heretics. While 
Frederick acknowledged the papal authority, to which all 
Christians are subject, Gregory had shown himself unworthy 
of office. 

He begged the cardinals to call a General Council, to be 
attended by secular as well as ecclesiastical dignitaries, in- 
cluding liis envoys and those of other princes ; this Council 
he would attend liimself, and was prepared to prove all he 
had said, and even more. 

It was, Frederick stated, tho Lombard affair that really 
influenced the Pope, though he dared not make this public 
because of the scandal it would cause. He had gone so far 
as to offer to let him have for his own use all the tithes levied 
for the Holy Land, If ho would let him settle it. Gregoiy 
had personally sworn to assist the Lombards against the 
emperor . 1 


* M, fi H , 1 Const / u 115. Eney. 
clica iKUMlorA contra Gregonuni IX.. 
20th April 1239. With regard to the 
Popo'a unworthiness, ho writes (p 29®, 
1. 3® f ) • “ Alias nobis per talera, quam 
men to nostrum iudicetn non habemus, 
nullam posw Sen reputaraus imunam, 
Utpote cum so pnus iniimcum capi 
talcm quam ludicom nostrum et opore 
fuent profewus et verbo, rebclles nos 
tros et hostes imperu publico con 
fovendo (18) Indignum preterea so 
tanti coberciona pnnripis et generalitcr 
quahbet pontiGcabs auctontate iudKii 
reddidit, dum Modiolsnensem civita 
t"n, quo pro maxima parte teatimomo 
rolijnofiormn quamplunum Sdedigno 
rum inhabitatur hereticis. contra noa 

et impenum manifesto favore tuetur 

. • . (19) Ilium habere preterea Chriati 
vreanum et successorero Petn ae dis 
pensatorem ammarum fideburo in 
digno fatemur non ob dignitatis Imu 
nam, set ob persona deffeetum, qui 
dispensation eo cum fratrum de libera- 

sua more mercatons eujushhet m libra 
mercatioms appendit, cetatia fratrum 


consihm, cum quibus secundum eccle- 
siasticam disciplinara deliboraro teno- 
tur, cxistens sibi bulla tor et senptor 
et forsitan etiam numerator . . , 
(21) Itaquenon mireturnniveraalis ecclo 
sis nec populus cbnstianus, si nos tabs 
aentencias tudicis non veremur, non 
in contempt!! papalis ofBcn vel appos- 
tob c» dignitatis, cui omnes ortodosso 
fidei profess orca et nos speciabus cetens 
subcase fatemur, set persone prevanca- 
tionem arguimus, quo so aobo tanti 

(p 237, 1 30 f ). ecce quod saeroanrteto 
Romano eeclcsio cardinales per can. 

gmnem Xeau Chnsti et sub attestations 

diTUU mdicii per nuncios nostros et 

citium prelatorum et aboruro Chnsti 

Udell ids debean t evocare ; nunens 
etiam veetru et reliquorum pnncipum 
acocrsitis. u> quorum prcsoncia nos jpsi 
presentos cuneta quo diximus sumus 
hostendere et probare parati, et his 

Mo warns the princes that they may 

expect the same treatment (p 298, 

1. 18 t.y " Faciba etemm al.oroio 
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The Popes repl> followed two months later, and when 
it came, it was even more violent Frederick is the bea«t 
fall of blasphemy of the Apocnlvp'e, a fabricator of false 
hoods, a ves el filled with abominations, a supporter of 
the wicked one who delights to be called the forerunner 
of Antichrist 

Gregory told the story of Frederick s protection by tho 
Church, in Sicily during Ins cl lldhood and later on in Ger 
manv and of his own friendship He repeated the old charges 
in connection with the crusade the invasion of the papal 
patrimony, and his misdeeds in Sicily, which ho had almo«t 
reduced to ashes by his greed for money, and where he had 
endeavoured by bnbc3 to get his way in spiritual matter< As 
regards Lombardy, the emperor had brought his troubles on 
himself by unng force notwithstanding the Pope s warning 
and men when lie had gone there without any military force, 
he had spoiled liis ease bv taking sides So far had the Pope 
been from putting difficulties m his way that when Frederick 
entered Lombardy with armed forces, ho had su. pended the 
interdict, dunng the time of Frederick s stay, from any town 
subject to it He defended again ns in previous letters his 
appointment of the Bishop of Palcstnna as legate lie had 
never offered Frederick the tithes, and denied as figments 
Frederick s tales about ^ itcrbo and other places, while as 
Tegards Fnzio and Ins niece, it was Frederick who dcured the 
marriage He had shown his heretical tendencies by denving 
tho Church the power of binding and loosing, and evidence 

omnium rfgum et pnne pum humD at o nedura quod in a! quo magmf cent am 
ered tur u Cessna Homan potcncia ooilnm offenders!, rerum e tiara toemi 
cuius el peus pnma lacula suatinet orb a dec mas Terro Sancte neceasai 
conteratur Use cat noraquo causa tat bus conaocratas nostrts a ditat bus 
pro vero vide! cet de Lombardia appl cabal (*3)\tctitm ram ms tan 
quo cor papa pungebat et urobat t bus etinem et accut a Lombard omro 
intnonccus 1 cet ps»m Iona edueere aeuleia pungrhatur qu bus prout per 
propter real rum et audient um ora al quorum prrlstorum cor.fcaaioncm 
mom aeandalum non euderet. I>o accepunua contra non et impenum 
qua nobis per spec alem nunc um auum corporalo preatit t aa era men turn cum 
fide d gn saimum ctuua ad hec tcatr ipeos peregrraant boa nob a in parti bus 
raomum nrocamus oretenus e*pre»e Syne pro aervic o Icau Christ trens 
premia t, quod si negoe um Loro bar miait in Regnum, 
dorum in e ui arb tno poncremoa 
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would be forthcoming that he had declared the whole world 
to bo deceived by three impostors — Christ, Moses, and 
Mahomet, — and that be had denied tho possibility of the 
virgin birth . 1 

Frederick replied at once to the cardinals, protesting his 
orthodoxy, and defending ins refusal to allow Gregory the 
power of binding and loosing, as ho was no true pontiff.* 
Meanwhile Gregory made preparations to carry the war into 


> Epu Sae. XIII, vol ■ 760. 

Gregory to the Archbishop of Rheime 
end fna suffragans, 12th July 1230 
lie begins hia letter by an attack on 

blaspheraie plena nomuubiu ... os 
•uum in blasphemies divim nominis 
spent . .” With regard to the 

origin of hu troubles m Lombardy, 
the Pojie remarks (p. 648, 1. 34 f ) 

" Qui etn in Lombardiam famuli* 
stipatus menrubus accessisset, quia 
tamon consdu fideln oblitua in partem 
Cremoneniium cede ns actor f actus 
est scismatis, seieaahique in dis 
cordias Lombardiam fortius scindere 
et Meibolanenses a »e tcrroribus et 
minis sbigero studuit, quos cum 
adversa parte ad umtstem trahere 
potiua debuit m lumcuhs cantatis, 
Don cst quod nostra imputetur inno 
centio, SI ape fruatratue in Apuliam 
rednt ” With regard to Frederick's 
assertion that Gregory could not place 
him under excommunication, the Topo 
pointed out that he thus implicitly 

denied the power of Peter end hie 

successors to bind nod to looao 

(p 653, 1 34 f) “Set quin nunua 
bene ab nhqtubus credi poaset, quod 
ae verbis non illaqueavrent oru aui. 
probationer in fidei rictonam aumt 
parate, quod lete rex pcstilontie a 
tnhua barrottatanbu*. ut «us verbia 

utamur, ecilieet Chnato Ieau. iloyse 

et Machometo, totum mundum fuiese 

decepturo, . inxupcr dilucida voco 
affirmare vcl potiua raentin proaump- 

ait, quod omnoa all) aunt fatui, qui 


credunt naaci de virgins Doum, qui 

* II -B , vol. v. p. 348 f. Frederick 
answers the papal charge* : “ Cardi- 
nalea sdhortatus ut mmmum ponti- 
ficem a *uia illicitia motibus compes* 
cant , alioqum timeant ne ad ultionea 
cesarean ipso prooedere cogatur." 

Frederick commences his letter by 
comparing the Papacy and the empire 
to the sun and moon : " ut et *i so 
multotien* ex obliquo respiciant, unum 
tamen alto rum non offendit , immo 
quod est supcrius mfenort suam com- 
murucat claritatem " 

Frederick gives a confession of faith, 
and declare) e» regard* Mahomet, 
“ corpus in rre pendore didicimus, 
obscasum demombus, arumam Inferni 
cruciatibua deditam " Frederick la 
astonished that “ voe qui estia Eccleeio 
fundaments, columne, rectitudims as- 
aessorea, Petn urbia acnatores, et orbis 
cardiacs. Don flcxistis motum Judicia 
fulminantis Revere impenali* fell- 
citas papah semper tmpugnatur in- 

vidia . . . et qmo in June non sunt 

ter inferuntur, ct animum super ns 
non lenine poaaumua, nec debemus 
utique noatram potentiatn reloxare, 
Cogimur ad vindictam " 

Winkelmann. in lua ‘ Acta Imperii 
Inedita,’ 355, gives • somewhat dif- 

ferent version of thn, letter, but there 
appears to bo no doubt that the above 

<va« drafted for Frederick whether it 

waa actually eent to the cardinals or 
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Frederick's territories, and the Venetians undertook to pro- 
vide a certain number of ships for the seizure of the kingdom 
of Sicily The Pope, on the other hand, ga\e them certain 
flefs and privileges in the kingdom, and undertook that the 
Church would provide for the fulfilment of this agreement 
in case it made over the ' regnum " to any one else. He also 
provided that Vemco should be included in case the Church 
and Frederick made peace 1 

Gregory appealed to Loins IX to help him against Frederick. 
In Ins letter ho repeated his charge of heresy in connection 
with the question of the virgin birth 1 Wo have not got 
Louis’ reply, but wo know from a letter that ho wrote the 
emperor that ho refused to gne any assistance* Attempts 


» Epu See XIII , vol , 633. 23rd 
September 1339 Agreement of Vena 
tians to supply galley* for the eon 
quest of Sicily. Ae Le, 83< 2«th 
September Grant of fiefj to the (logo 
and “commune" of tl • Venetian* 
in place* in the Sicilian kingdom 
occupied by them lib, et per to 
com in U mull predict*, postquam er» 
fuennt oecupaU. in feudum perpetuum 
concedemus.'" L e , 833, aamo date, 
ondrrUking that there pact* are to 
be observed by any person to whom 
the kingdom may be made Over by 
the Papacy L.c . 836, unit date 
A promise that should peace be made 
with Frederick tho Venetians would 
be included 

1 H D, vol v <37, 21st October 
1239 Gregory to Louis LX ' Ilinc 
est quod noa Chnsti qui pro salute 
hominis descendens e celia ad predi 
candum evegehum in universum mun 
dum transmiait apostoloe, exemplo 
compuln, ad te precipuum, te cans 
si mum Ecdetie filium, te special e aub 
sirkiim.. 1 a. tr-fiugiun. sjnipUajju. vena, 
rabilem fratrem nostrum episeopuxa 
Pencstnnum • . officio tibi legatioms 
commisso pro defrost one 6dei pro qua 
laborers teoctur quilibct qui Christiana 
professions cense tur, dingimus et per 
VOL. V. 


eum in Unto necesstUtis articulo tui 
brachu auxilium favocamus. Cum 
emm pugnaro pro enpienda Terra 
Sancta de marubus paganorum sit 
perpetue vita mentonum, multo mi 
jont menti raw, ereditur si eorum qui 
extermimum fidei in qua aalua totiuf 
mundi eonustit et Ecclems nuu-hi 
nantur generalis exeidium, impietaa 
expugnetur Spe ramus autero et pro 
firruo tenemus quod Jhe»u CbmtO qui 
pro redemptions tua tervi fortnaro 
aocipien* proprium aanguinem erudcli 
perforatus lanrea funders et In crure 
mortis voluit subire tormentum, qui 
diebus istia a diets F eum asserente 
in utero 1 irgirus minims deacendisse, 
crudeliter in so et membru suis ao 
multipliciter impugnatur, eurabis ten 
quam atlete dominicu* potenter assn 
tore, et bonorem Chnsti cui nulla do bos 
vel potee rations decsse et Eeelesie 
sponse sue, bonum rtatum fidei et 
anucum fidelium tolls vinbus con 
servers studebis ” 

* L c , vol vi p. 18 f End of 1241. 
“ Cenaarnmun. c.qitA.'upuu. V. aJina. 
legatee Eeelesie, in prejudicium tea 
tram volentes aubaidium nostrum 
ixnplorare, marusfeste repulimus. uec 
in regno nostro contra raajeatotem 
vestram potuenmt aliquid obtineio.” 

T 
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were also made to stir up a crusade against Frederick, as, for 
instance, in Hungary. 1 * * 

The papal party in Germany endeavoured to induce some 
foreign prince to stand as a candidate for the empire, but 
no one could bo got to come forward.* 

Frederick, on the other hand, wrote early in 1240, in 
answer to a letter from the Archbishop of Messina, that 
he had tried by humility to obtain the Pope’s favour, but 
as this had failed he was resolved now to adopt a different 
course, and to recover from the Pope the lands long held 
by the empire.* He justified lus action to Henry III., 
and gave an account of the machinations of the Pope, who 
bad stirred up rebellion m the March of Treviso and in 
Kavenna. 4 

In Apnl and May 1240 a number of German pnnees endeav- 
oured to get the Pope to agree to the opening of peace nego- 
tiations, as Frederick had declared he was prepared “stare 


» L.C., yoI \. 1095. 12th February 
1241. Gregory to his subdeaoon, John 
do Ciudalo. " Cum tibi duienmua 
mjungendum ut contra Fridoncum ui 
Ungario regno verbum crucis propo 
nerea et nonnuUi in dicto regno in 
Terre Sancte lubsidium lUscepennt 
Bignum crucia, on qua lmpcdimeotum 
non modicum tuo propowto generatur. 



* Boeder Albert v. Behom, Ac., p. 
22. 5th September 1270 Letter tram 
Albert to tlio Pope. “ Cicteruin, Pater 
Sancto I scire cupio Ssnctitatein vea 
tram, ita tamen. pia pater ! ut eepul 
turn tnaneat in sternum, quod electro 
regia in Alemanma retardatur, quia 

recesgit. patre suo dxaauadento et lepau 
regia Bohemia foment*, fit tameu 
novus tractatua auper ho9 circa dueem 

Austria et fibum aanctie Elizabeth, 

et quid poasit a pud illoe mvemn. 


adhuo ignoramus, et at oocretiaaimnm 
cordium pnncipum Alamannuc, apirl. 
tualium et tecularium, scire cupitis 
et de omnibus ad eccleaue honorem 
inform an, quodsi et per \oa, tantum 
una elections pnncipum et tantum do 
bona voluntato ipaorum novum cupitia 
regem e rears " to bid tho Bishop of 
Slrassburg to oend him “ nobilem 


1 H B , vol v. p. 707 f Frederick 

to tho Archbishop of Messina, 2nd 

February 1240. Frederick announces 

that ” Cum autem non fuerit in aodo 
Petri qur patientie nostro longaiumi. 
totem et innocent™ eauaara attendcret. 


qui servitiorum no lit forum et munerum 


raemor existeret . . . viam alteram 
eligentea proposuimus in manu forti 
prooedrre . cum apud tpsum nobis 
humihtaa ml prod reset, disposuimus 


nostro ducatum et toarehiam et terras 
atiaa quo loogo tempore tmpeno rob. 


4 L.C., p 840 f. 
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iun," 1 and nogoti itions commenced, but broke down, accord 
mg to Frederick, because the Pope insisted on the Lombards 
being included in the truce* Hereupon Gregory decided to 
call a General Council Frederick at once wrote a letter of 
protest to the cardinal bishop of Ostia against a council 
summoned by an enemy, both of the empire, and of himself 
He suspected the purpose was not peace, but discord, inas- 
much as it was not called by the cardinals or by somo 
person mutually agreed upon Before it was called, peace 
negotiations should have been instituted 1 In September, 
Frederick issued an encyclical explaining why negotiations 
had broken down, and refusing to permit tho holding of a 
council called by Gregory, also stating that he was determined 
not to allow a truce to tho Lombards 4 Gregory s reply was 
a second summons for a General Council Frederick mam- 
tamed his opposition, and towards the end of tho year he 
wrote Louis IX explaining Ins reason for presenting the 
holding of the conned while declaring himrelf at all times 
ready for the peace which the Pope had refused on account 
of the Milanese* In February 1211 he gave orders to all 
bi3 ‘ Cdeles ” not to allow any clones to como to tho 

'MG II , Const , ii 223 232 vocations bojiumodi httena ad pub 
Letter* of • number of German prince* beam funtm Incite vel ei premia, seitis 
ecclesiastical and aeculac, April and tamen cuapictoma nostra caus&m per 
May 1240 lueide et indicia manifest* quod non 

* Lte 233 13th September 1240 pro nobis nec pro pare aed contra nos 
p. 319 et pro discordis potius tale concilium 

' II B , vol v p 10*8 f , end of convocatur dum non a vobia tel 
August 1240 Frederick to tho cardinal saltern cotnmumter electo persons eed 
bishop of Ostia. Super emm audi ah immico nostro et nonnulh nostn 
vim us unde justissuna redone move culmmia toimici vocantur Pnua igitur 
mur quod nobis excogitati consdu tractan pas inter nos debu t et tree 
qualitatis ejua et tempons prorsua tata firman quam a tam remotts 
ignans per i iimm um pontiff cem adhue parti bus pacts suffrsgia quererentur 
pubticum hostem impem et nostrum S os emm in hoe inimiconint nostrorurn 
capita lissimum numicum pro poeis qui do pnmo vel ultimo se ofterunt, 
negotio, licet hoc voeat torus emisao superb lam non timeremus si cum eo 
forma non expnmat concilium con pacem habebimus quem patrem babe re 
vocatur lUo umpliciter annotato si datum esset desuper deberemus in 
quoit pro magms et arauis teciesie terns. 

Romano negotus cismannmorura pre- * M G H ‘Const u 233 13th 

latoruzn et pnncipum synodua evoce September 1*40 

tur Verum quecumque sit causa * II B , vol v p. 1075 
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council called by the Pope, and if necessary to capture 
them. 1 

Gregory bad hired ships from the Genoese to take to the 
council those wishing to attend. Frederick’s fleet attacked 
and defeated the Genoese, and a number of dignitaries of 
the Church, including several cardinals, wero captured. 

A remarkable feature in the years that succeeded Frederick’s 
excommunication is the small effect that it apparently had on 
the laity. Notwithstanding the general promulgation of the 
sentence of excommunication and the charges of heresy pub- 
lished against the emperor, as wo have seen not even a pious 
king like Louis IX. could be induced to support the Pope.* 
On the 22nd August Gregory died. 

1 M. O. H., ‘ Con«t.,' u. *3*. end of Pope, they did not prevent the pub- 
1240. Iication of the eentence of sxcom- 

Fredenck apeak* of the council rounication by their clergy, nor did 
summoned by Gregory a* a “eynodum they prevent the clergy from giving 
genorale." p 321, I 28 7 pecuniary contributions to the papal 

* Although Henry III. and Louie IX. cause, 
gave no easietaoee themselvoe to the 
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CHAPTER IV 

FltFDERICK II AND INNOCENT IV. 

After the death of Gregory I\ there was a long vacancy 
in the papal face broken only for a few days by the election 
of Cclcstino Ik on the 2uth October 1211 lie died on the 
10th November following and it was not till June 1213 that 
the vacancy came to an end by the election on the 25th of that 
month of Innocent Ik a Genoese of the Ficschi family Soon 
after his election, Frederick wrote him announcing the despatch 
of an embassy 1 Negotiations commenced but broke down 
in September On the 23rd of that month Innocent wrote 
Gregory do Montelongo, his legate in Lombardy, that the 
emperor had asked him to enter into peace negotiations, and 
ho had agreed as a true lover of peace and as Frederick would, 
after his usual fashion, havo defamed tho Church bad he not 
consented Ho had accordingly Bent a forma pacts ' laying 
down conditions from which the Church, its faithful adherents, 
and tho emperor would all base benefited, but Frederick 
would not accept them, and sent in his turn envoys with 
proposals inacceptabic to tho pope Innocent directed his 
legato to inform tho adherents of the Church that ho would 
only re establish peace on terms satisfactory (expedicns) to 
the Church and itB adherents * Negotiations began again, 
but i lule they wero going on active hostilities recommenced, 

•Mail Con«t i 239 26tb by Innocent ran a* follow* (M Q n 
Juno 1243 Const n 240) Item hoc autem 

* Ep * Bae Mil vol li *2 23rd ac at pnneep* quod ora nr a am cos et 
September 1243 *oe also \\ a Ac„ adherent** ecclcoe vull occlewa in pace 
i 703 22nd June 1*44 to the podoeta pODcre ac plena (ccuntato gaudere 
eounc 1 and pooplo of Mantua Ono qnod nusquam hac ocraa ono po** t 
of the eondit on* of peace proposed tub re al quod ducr men 
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as Cardinal Earner, si lio had been appointed by Innocent 
Bishop of Viterbo, succeeded in recapturing it from tbo 
Imperialists. 1 Later on negotiations si ere resumed, but made 
no progress till, at the suggestion of Louis IX., Raymond of 
Toulouse uas released from excommunication to enable him 
to be an intermediary between the Pope and the emperor.* 
Conditions of peace si ere now at last drawn up, and on the 
28th March Frederick gave his assent to all that might bo 
done by Peter do Vineis and Thadeus of Suessa to carry out 
these provisions. Among other conditions it was provided 
that Frederick svas to let all the world know that his dis- 
obedience to the order of excommunication was not due to 
contempt of the keys, but to the fact that he was advised 
that till the order was formally communicated to him he was 
not bound by it ; that he now recognised his error, and that 
he knew and believed that the Pope, even if a 6inner, had 
full power over the emperor and over all other Christians in 
spiritual matters, no was to submit to tbo orders of the 
Church as to the atonement to be made. lie was also to 
give such compensation as might be ordered by the Church 
for wrongs done to it, saving always his rights and honours 
and the maintenance mtact of his empire and kingdom. So 
far as those were concerned who had taken the side of tbo 
Church after bis excommunication, their offences were all to 
be forgiven, whether committed before or after that time. 
In the case of those at war with him at the time of his excom- 
munication (».c., the Lombards), all offences committed after 
that date were to be forgiven. So far as offences committed 
before that date were concerned, the emperor would accept 
the decision of the Pope and of the cardinals, to bo given 
within a time to be fixed by the Pope.* The specially im* 

1 Win Ae , i 374, 1243 object iru to enable him to act a* 

* Epis. Sae XIII . vol. u. 45, 12tfa negotiator for Frederick with tho 
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port ant points, so far os we are here concerned, are the un- 
qualified admission of the Pope’s right to excommunicate and 
the emperor’s duty to submit ; the distinction between the 
Lombards and other enemies; and the submission to the 
Popo’s decision of the offences committed by the Lombards 
prior to Frederick's excommunication As we shall presently 
see, this matter had been considered before the terms were 
agreed, and they are not fully intelligible npart from 
Frederick’s account of the negotiations before tho settlement 
was made 

Peace now seemed secured, but very soon difficulties arose 
as to the execution of the terms agreed on, and in the end of 
April Innocent wrote the Landgrave of Thuringia (Ilenry 
Itaspo) that Frederick lnd chosen to withdraw (resilire) from 
his oath rather than to obey 1 A few months later Frederick 
issued an encyclical letter giving his version of the negotia- 
tions subsequent to the election of Innocent and up to the 
time of Ins flight to Gram The letter was an open letter, 
and any incorrect statements could at once bo challenged. 

According to Frederick he was prepared to comply with 
all the conditions laid down, but the Tope refused, and put 

to lh« above and to the Count of abut peccator (xutit, quod Deu* 
Toulouse to i»t«r on Ini behalf. SI# avertst, in spintualibu* plemtudmera 
of 15th March itl* contain* tha term* potratatu * 

of tha " tatuf actio *' to bo pTtn bjr In article 4 tho words arc, " lurabit 
the emperor \\ ilh regard to Frederick ■ precise stare mandati* domino papo 
disobedience in the case of his e*cOm etecclceie salva tameo out ei honor's 
mumcation, article 5 provide* “ Super et lura *ua quoad conscrvacionem 
contempt u clavtum senbet doraious totepram *ine ah qua diminucione un 
imperator gencraliter per totura orbem. peni et repnorvm eucrum " Thu* tho 
quod in contempt u eccleeio et potes provision* of the “aatwfactio " did not 
tatis ecclenastice *entcotiam la taro per enablo the Fopo to deal With the 
doimnum G predcccssorum tuxim non ' regalia 1 and “ jur» " claimed by 
com ten peit " lie was advised by the Frederick tn Lombardy, 
prelates of Germany and Italy that ‘ Epis 8ae XIII., vol u. #3, 30tb 
ho was not bound by it until *’ mbi April 1SI1 After Frederick had, by 
denunciaretur " “ ProGtatnr taroen et his envoy*, piven an oath to obey the 
recoguoncit bene, quod dehquit in hoc. Orders of the Church, *■ Super omnibus 
non servando. et mule fecit, cum bene articulis, pro quibus per pia meraorve 
•ciat et credit fideliter quod lam *Uper Cregonum papam . . , fait vinculo 
cum quam super omnes rhnstianos, ercommumeatioma astnetus ... non 
regos et pnneipe* clencos et laicoa, post mult oe dies elept resilire pot ms 
habet Bumrous pontifex. ettamai Quod quam perere ** 
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oil his absolution because the emperor would not submit 
unconditionally for his decision the question of his rights 
and regalia in Lombardy. Tho Pope insisted on the immediate 
return of all lands to which tho Church was entitled, while 
other matters were to be reserved for his further considera- 
tion. Frederick’s envoys demurred, as meanw hile Frederick’s 
absolution would be in abeyance while he was partially dis- 
arming himself. They made various suggestions to safeguard 
him and to prevent bis absolution being unreasonably with- 
held ; but though supported by the Emperor of Constanti- 
nople and tho Count of Toulouse, they failed. Though it 
was not openly given out yet, it was owing to the Lombard 
question they failed. This was no fault of tho emperor’s, 
as the matter had been fully discussed before the “forma 
satisfactionis ” had been finally settled. Tho Tope had, 
before that was done, constantly pressed that tho Lombard 
question should bo submitted to him unconditionally, as 
had been done in Gregory’s lifetime. It was pointed out 
that at that time tho Pope and tho emperor were friends, 
and, moreover, since then tho danger of such submissions 
to tlio Church bad become apparent. The Popo inter on 
suggested to omit provisions regarding tho release of the 
Lombard prisoners, and the giving by them of an oath of 
fidelity. Frederick’s envoys thought that the I’opo meant, 
if this were agreed, to effect hi* object by moans of another 
clause providing that peace should he given to the Lombards, 
and they accordingly made it plain that this clause did not 
cover the release of tho prisoners, and the clause was in the 
end left as it finally stood in tho “forma satisfactionis,” 
as its meaning had been made plain in tho course of tho 
negotiations. 

After the “ forma satisfactionis ” had been agreed, the 
Pope, at tho request of tho Milanese and other Lombards, 
again pressed for the unconditional submission of their quarrel 
to himself and to the Church. This tho envoys would not 
agree to, specially having regard to the great partiality shown 
by the Pope to the Lombards and to their cause. The Popo 
then demanded the restitution of the lands (claimed by him) 



CHAP IV J FEEDEEICK H AVD ISXOCFVT IV. 


297 


without any assurance or promt «c that absolution would be 
given to the emperor Frederick set himself to consider all 
possible means by which a rupture could be prevented, and 
suggested that the Tope should go to some place in the Cam* 
pania, where intercourse with the emperor by envojs (inter 
nuncios) would be easy, and where, if nece^ary, the Fope 
and emperor could meet Frederick made a number of sug- 
gestions regarding the disposal of the Lombard question, but 
be would not put himself unre«crvcdlv in the Pope's bands, 
and he also insisted on safeguards for his absolution Finally, 
the Pope, after refusing to go to the Campania, as he at one 
time had promised, declared his willingness to go to IJicte. 


While, however, the nuncios ai 
way there they heard of the 
Genoa (end of June 2241) 1 

« M (5 II, 4 Const u »! Auguit 
1241 Encyclical of the emperor re 
girding the treaty of peace It it 
ad.iresned (p 341. I 2!) ommlu* 
presenter littenu in* pec tun* At re 
gnxdt the breakdown of the twgotie 
tioni in Apnt Frederick remark! (p 
34S Ilf) “ Quo cum part t ■ rwmui 
per omnia obaenore dorm out papa 
znotU! proptcrea. quia nolrbamut in 
cum tuper negotio Lombard orum, de 
lunbus et regalibui nostril scilicet 
eoraproimttere, negat et differ* abeotu 
tiouem noetram ’ 

With regard to the negotiation! 
before the rupture concerning the 
Lombard!. Frederick write! (p 3 (A 
1 14 f } 4 Tandem pc tut (i e , the 

Fope) ut, quia eccletia an ad hoc 
obligaverat Lombardi! quod non aliter 
nobucum pacem face ret urn poneret 
ipaoa in pace, ut Lombardia, quo* 
ecclesie adberentca voeabat re belle! 
imponi pacem daremua et liberaremu! 
enptivos ipsorum The Tope raised 
an altogether new question (p 34fl 
i 21 f ) 4 Dominus papa pnmo de 

Lombardia comemendia in cuna un 
pern retulit quest tonem quam Lom 
baidi ipss nuBo tempore ante Rtule 


id the cardinals were on their 
Popes flight on his way to 

rant, cum ipaoa de Iropeno et Ta»«*ttoe 
imprm fore constant rermcioswu 
mum exemplo pretcrea sepedieti nuncu 
fore dicebant, n de mrudietione ru 
lallorum irapeni teu quorumlibet regura 
per domiaum pmpara queano »eu 
dubietaa aliqua referetur 44 

Among ol her ofTcra with a new to 
a settlement be mention* (p 149 1 Of)i 
I re ter pnorea formal de negoeio 
Lombardorura optulnnua coropromi t tcro 
in dommnm papam et fratrem ita tamrn 
quod pnu.i oraninO rumpator pro- 
rnisaio protectio et quelibet obi gamo 
habita inter rum et eecleaiam ex una 
parte ft Lombardo* ex altera, quia 
non decerrt nee expediret nobia com 
promittere de negotio imperu, de 
quibua eat questio inter noa et Lom 
bardo!. in protec to rera re belli um Lora 
bardorum et en auper hua cpecialitcr 
obligatuxn et boo aid to lure et honore 
imperu, deducta expreasim do com 
promwao pace Corutancie, ita quod 
do ea servanda dominua papa et 
fratree mchil valeaat ar hit ran . 

Another offer was made in the 
encyclical (p 351, I 10 f), namely 
44 Quod super facto Lombardorum 
Rtcntia pnonbus formia auper decloro 
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Frederick, how ever, did not abandon all hopes of a settle- 
ment. Towards the end of 1244 he wrote two of the cardinals 
that he had implicit confidence in them, and was willing to 
trust them with the settlement, provided always that it did 
not diminish the dignity of the empire, and that the satis- 
faction he had to give did not involve serious injury to it 
(nec in satisfaction excallentia lniurus propulsetnr). 1 * * 

In April he wrote the Pope he was sending the Patriarch 
of Antioch, as he was m hopes he would be able to restore 
peace.* Innocent wrote the patriarch on the 30th April that 
the Church was prepared for peace if Frederick accepted the 
conditions laid down in the form proposed by the Church 
and accepted by Frederick, released the captives, and restored 
the lands of the Church. This must be done before the council 
summoned by the Pope met.* On the Cth May he wrote 
the patriarch a second letter, in which he directed him to 
inform the emperor that as soon as Frederick gave satisfaction 
for his manifest offence and sufficient security for other cases, 
he would absolve him 4 A few days before this (18th April) 
Innocent had m a sermon cited Frederick to appear before 
him at the Lyons Council.* In the beginning of June Frederick 
WTote the cardinals. In this letter he spoke of them as placed 
as lights on a mountain to 6hine to the nations, and as “ fidei 
cardmeB ” who rule the house of God. He assured them 
that he had been and still was prepared to submit his case 
to the Pope, saving his honours, rights, and dignities and 
those of his faithful subjects in the empire and in the regnum, 
provided the Pope would acknowledge him as his beloved 


ciona facienda in ulus capitulis quo 
in forma pacu devenerunt, si dominus 
papa committers voluent totum nepo- 
cium absolucioms Portucna et Alba- 

nensi episcopis, noe etabimuB dicto et 

1 Li. 554, end of 1544, letter to 
the Cardinals ol Porto and Albano. 

• L « , 258, April 1245 The patriarch 

also wrote Cardinal Rameirus, lx . 257, 
April 1245 

* L c , 258, SOtb April 1245. 


4 L.c., 259. “ Presentoum tibi aucto- 
ntate mandamus, quatonus pnncipi ex 
parte nostra denunties, quod, quam 
cito da manifestos offensis, pro qulbue 

fecent et de dubua sufficicntem presto- 
tent cautoonem, sibi faciemua minus 
absolutions impendi " 

* Nicholas de Curbio m hu life of 
Innocent IV. Muraton, S.S., vol in. 
o SOla. 
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eon (Qham cantatis paterae debita relatione cogno«at). Fear- 
ing that he might be prejudiced by action taken in his ab'euce, 
and that the l’opc might consider that he could lawfully do 
as he ploa«ed (dum credat sibi hcerc quod libcat), and use 
the spiritual sword against him “ tcmporalitcr,” he was send- 
ing hi3 servants fully empowered to appeal from any wrong 
done to hun , first to the hung God, and after God to the 
future Pope, a general Council, the German princes, and 
generally to all kings and princes of the earth and to Chris- 
tians generally 1 

Two very violent manifestoes were published about this 
time, originating m Italy, and apparently specially intended 
to influence the Council against Frederick lie was charged 
with seeking to make himself the equal or even superior of 
the Pope, and with desiring to appoint him. Sitting in the 
temple of God he required prelates and clerics to kiss his 
feet as if he were himself divine He required others to call 
him “ sacrum.” Both manifestoes accused him of being sur- 
rounded by persons in his service who asserted that the soul 
of man perished with his body. Popular rumours were re- 
peated that he had murdered three of his wives, and that he 
had procured the slaughter by Saracens of a number of Chris- 
tians in the Holy Land.* 

* II. B., vol n p 278, beginning 
of Judo 1115 Frederick tdlmm 
the cardinals, who •* pesiti tanquam 
lura maria super montem lucetis in 
gentibus ct velut fidei cardiacs regitis 
domum Dei ” As he is afraid the 
rope “ credit sibi lims quod Wheat, 
rpintualem contra no* gladiuro (cm 
poraliter cxcrceat el procedsl tn aliquo 
si dici bceat minus juste " and “ Dubi 
tantea verumtamen no Ttl rrm inter 
alios acta contra jus ecnptum yin 
nostro prejudicet, * his envoys are 
authorised *'ut a gravamine et irnquo 
processu patns ejusdem coram tam 
venerabile cetu pat rum prune ad Drum 
nran cujus nutibua attnbuimus quic 
quid sumus, et poatmodum ad futurum 
sumnium pontihcem, ad generalcm 


syuodum, ad pnncipee Alamanme, et 
generaliteT ad unjvrrmo* lOfea et pin 
eipes or bn term ae eeteroa chrutianoa 
pro parte nostra libera vmleant apprl 
lare ' 

* Lx p 279 f., end of June 1215 
Among other charges, it is alleged in 
the first of three documents (p 279) 

* Sed nee his eontentus. molitus rat 
quasi Lucifer in Ecclesie celura eon 
■cendere super as Ira cell, sponsequo 
luimnsns solium eaaltare ac sodom 
ponere in Iatenbus aquiloms, ut asset 
similis, ins superior nesno Allissimi 
dum papain ere are gestmt, dum pro 
sules ae infenorea prelate* et elencoe 
eepit uutituere ae destitueee vneccle^us 
ju*ta velle . dum sedens in teraplo 
Domini tamquam Dorrunus faeit stbi 
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Tho council summoned by Innocent to Lyons met in duo 
course, and at tho last meeting on the 12th July the Pope 
declared Frederick to bo deprived of all his honours and 
dignities. All bonnd to Frederick by oaths of fidelity were 
released from them in perpetuity, and were forbidden to obey 
him as emperor or king. Innocent directed those who had 
tho right of electing tho emperor freely to chose a successor. 
Ho and Ins cardinals would decide later on how to deal with 
tho kingdom of Sicily. Tho Popo gave a brief account of events 
up to tho timo of tho oath given by Frederick’s envoys on his 
behalf. 1 It appeared, according to Innocent, from subsequent 
events that ho had sworn rather with tho object of deceiving 
tho Church than with any intention of obeying, and ho was 
therefore compelled in justice to pass sentence on him (iusto 
ammadvcrtcro in ipsum). Tho four most serious charges 
against him wero, frequent perjuries, wilful (temero) violation 
of tho peaco between tho Church and tho empire, sacrilege 
by tho capture of cardinals, prelates, and others of tlio clergy 
both regular and secular on their way to a council called by 
his predecessor ; finally, suspicion of heresy not on doubtful 
and light, but on weighty and clear grounds. Tho first charge 


pejoe a proaulihus et elencia oiciilin, 
focrumquo nommari ao impcrarw, punm 
on pi to rrmndat omnoe velut hostoe ao 
blasphemes qui do euis porvonutatibu* 

promote vetitatam " 

During tho vacancy in the papal too 
(280), “ quosi Dona enact ( n catliodra 
Dei eodoro voluit, dum non lolum 

ao sodom Apoatolicum aubjicere ditionl, 
vorum etiam cogitavit Jua divinum 
irrumporo ao mutara (endue Evangoln 
aompitornum Cumquo hnboret cornu 

gontia, pulavit quod possot mutara 

vrntaa, idooquo eormonos contra Eccle- 
warn protulit et verba blasphemio in 
Moyaom efc Dominura, Nam Saduceo 
rum hcrosim reparnro con tendons, 
anirasm cum corpora in mhilum resolvl 


■ul concellanel asssrunt «t penro ” 
In tho aocond document (1 « . p 283 f , 
beginning of Juno 1213) among other 
charges it is ollogod (p- 280 ) that, 
according to " opinio vulgate," three 
of his wives wore poisoned It repeats 
tho charge of heresy, "oo quod, aicut 
sui domcatici asserunt, anima homirua 
pent cum corpora, juzta Saduceorum 
horesim . and ends with tho sugges- 
tion that a number of tho faithful In 
I’alosuno “ procuranto ut o"sontur isto 

persecutor cal lido, glodii* nuper occu- 

buit impiorum Sarraconorura . . . quod 

ai verum forte constilcrit. oranis pona 

vineeratur a tanto seelero. omius ultio 
esset insuSl clone ad viodtctam, si 
vigorot zolus Domini tom ia cloro quam 
in populo chnatiano." 

' Epie Sue. XIII , vol li. 124, I7th 
July 1243 
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was based on the breach by Frederick of his oath thrice 
repeated to respect and in pood faith to protect the honours, 
rights, and possessions of tl e Roman Church, and to restore 
any of them that mipht fall into his hands Despite these 
oaths he addressed abusive (commimtona) letters to Gregory 
and to his brothers (t t , the cardinals), and ho defamed 
Gregory He had legal* s of the Apostolic Sec seized and 
imprisoned He despi^-td the privileges of the kcyB, declar 
ing that he took no account of tin sentence of Gregory, and 
ho disregarded his excommunication, compelling others also 
not to observe it He hid occupied and still held lands tho 
property of the Roman Church He had compelled subjects 
of tho Church to perjure them-* It* s by absolving them from 
their oaths of fidelity to the Church, and by making them 
give oaths of fidelity to himself The charge of breaking 
peace with the Church is connected with breaches of the 
conditions of the peace of Ccpcrano The strong suspicion 
of heresy is based on his disregard of the excommunication 
of Gregory, his relations with Saracens, the marriage of his 
daughter to tho schismatic \ataces, the rmperor of Ivice, 
the murder of the Duke of Bavam (specially devoted to the 
Church), and deficient zeal in relieving the oppressed and 
in building churches and monasteries Gregory s story re- 
garding Frederick and the three impostors is not repeated 1 

* Lx Innocent doea not mention situs The main grounds of his ex 
that Frederick took the initiative nor commumeat on are fourfold (p 90 
doe* ho refer to tho protracted negotia 1 4) Deierant enim multot ena 
bona after Frederick a envoji took tho parrm quondam inter ecclen am et 
oath on tho emperor a behalf quod iropenum reformal&m terocre v lolavit j 
ataret nostris et eccleaio mandatia perpetravit et am aacnlegium capi 
With regard to it ho remarks (p 89 lac ens earth n«Je* Eancta Romano 
1 39 f ) Poetmodum tamen quod eccleate ao ajiarum eccleaiarum pro 
luraverat non implevit Quimnmo ea latos et clencoo rel giosos et aeculores, 
intentione ipaum prestituao probabi ven entc* ad eoncil iud quod idem 
Iter croditur a cut ex faetis aequen predecessor duxerat contocandum do 
t bua colbgitur andenter ut e dem I eresi quoquo non dubi a et levibus 
ecclosie ac nobis ill uderet pobus quam aed d (Tel bua et evident bua argu 
rareret cum anno et amijbua lam mentis aumjectiui ha)y>tiir. Thu 
elapao nee ad ipsius eccle* o gremium junea ho connects with h s violation 
resocan potuent nee sihi do illatu of tho oath given by him on three 
ei damprna et imunia curat ent sat a occasions Honores lura et posses 
facero licet super hoo extitent requi aionea nomane eccleaio pro posse auo 
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Frederick was ready with hia reply within a fortnight of 
Innocent’s order deposing him. 

In his encyclical Frederick denied the authority of the Pope 
to depose temporal rulers. The Pope had, by law and custom, 
the right to consecrate the emperor, but this gave no more 


pervare ac protegere bona fide . . eed Emperor of Nice ; hia failure to re- 



in hie courts, and hu failure to com- bulo lllos ma civile eontioeri aaserat 

peneate the Templar* and Hospitallers. et latis adversu* eoa aententus debere 

A* to the numerous vacancies in epu auocumbere, qiu vel levi arguments a 
copal eees, he remarlta, “ Et licet forte ludicio catbolice rcligionu et tramrte 

in aliquibus eiuadem regm eccleeiis detecti fuermt deviare." 

eleotiones aint a capitulu celebrate, Innocent refers also to the miserable 
quia tamen per ilia eiusdem familrare* state to which Frederick bad reduced 

clenei aunt etecti, probabili potest Sicily, and to hia failure to pay the 

argumento conctudi. quod facilitate tn tribute due to the Church of Rome 

non habuerunt liberam eligendi ’’ He pronounces sentence *' Nos 

The charge of sacrilege relate* to itaque super p re missis et quart! plunbus 

his scliure of clerics on their way to alus eiua nefandia ercessibus cum 

the council aummooed by Gregory. fratnbus nostna et eacro concilio de- 

The charge of heresy is based on liherafione prehabita dihgonti . . . 
his disregard of hia excommunication memoratum pmicipem, qui so impeno 
(p. 92, 1 Ilf) and his frequent asser et regais cmmque honore ac digmtate 
tions M se prefati G pBpe sententias reddidit tarn indignum quique propter 
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power to depose bun thin the fact of consecrating and anoint- 
ing their rulers pave bishops 6 uch a power m the case of 
their hinps rredench went on to take a number of excep 
tions to the proceedings, such as that there was no proper 
accuser nor public inquiry, and that the mere assertion bv 
Innocent that the facts were notorious did not make them 
to be 60 The witnesses were few in number and tainted 
lie lnd received no proper summons to appear, and a con 
viction in the absence of the accused was null and \ovd 
The extravagance of the proceedings was apparent, as the 
emperor was convicted of lise majesttf, though he was not 
subject to the law and was one on whom God alone could 
inflict temporal punishment On the other hand he admitted 
the authority not only of the Tope but of every priest to 
inflict on him spiritual punishments He protested his ortho 
doxy Finallv, he warned tho«c whom he addressed that 
they were also concerned, as his defeat would encourage the 
Pope to deal with them when their turn came 1 

1 SI Q II Const u «B* July trauderre pro 1 btto pasait iropena aut 
September ISIS In this encyclical do punjendis temporal ter u> pnva 
Frederick railed on thoaa to vhom it Uone regoorum rep but aut terre pnn 
was addressed to conud-r n foent eipibut rudieare Nam I cet ad runl 
m arch pontiSce nostro (or m ponti do iuro et more mniorum eonsecrae o 

Eeibus noatns ) pontificalia reeutudinis nostra pert neat non map* ad ipoura 
zelus, ai nobis tot et taotii nuunis pn carlo leu remocio pertinet quun 
Ucesulu lusta debeat drfeiuio deno- ad quasi bet rrpuorum prclatoa. qui 
gin w dem quo Chruti nctnin Chr»*ti reget tuoo. prout wold conseerant 
vice* implevent et «i pml*ce*aows et inur-gunt Alter certain tec V rural 
Fein successor e usdem imitatur exem objections. Frederick proceeds (p 363 
plum Consideret etiam quo iuro I 7 f ) Apparet n Ulcmimu am 

censed debeat proccwus htuusmod moaa nirou et ampultoaA non minus ex 

contra noa hab tus ' cl quo nomine perns inflict© pene seven tote sententia 

nun cu pan « dici sententia debeat per quam imperator Romania imprn 
quam index ineoropentcns proinul aUs rector et dominua tnai atat s le-e 
gamt Nam etu noa nostra catholic* mairatatis die lur crunuio condcmpna 
fid-i deb to suggerent© tnamsfestissim© tus per quam ndiculoae eubicitur leg* 
(ateamur collatam a Domino macro. qui lepbus omnibus impenabter eet 
aancte Roman* sedis antut u plenanaro solatia da quo tempo rale* pene jum 
in epintualibus potestatem quantum ende cum temporalem hominrm supen 
cumqua quod a bail sit pse peccator orem non babeat non suet in hem ne 
ut quod in terra ligavent sit ligalura red in Deo Sp ntualcs autem .renas 
m cells et quod solvent sit solutum per sacerdotalcs nob s penitent as indi 
nusquam tamen leptur divina wbt cemlae lam pro con tern ptu clanum 
cel bum ana lego concessum quod quam pro alas trensgroaonis humane 
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In a letter addressed to the French in September, Frederick 
complained not only of the unwarrantable action of Innocent 
IV. and some of lus predecessors in deposing kings and other 
rulers, but also of their interference, at the request of one 
party to a quarrel, between rulers and their subjects or between 
the subjects themselves. Ho also complained of papal en- 
croachments on the jurisdiction of the secular courts. He had 
sent envoys to Louis IX. to endeavour to enlist his support 
after consulting the peers and other nohles of his kingdom 
(congregatis laicis paribns regm sui aliisque nobihbus). Even 
if active support were not forthcoming, he begged that none 
of Louis’ subjects be allowed to assist the Papacy while the 
conflict continued. He offered to submit to the decision of 
the king and his nobles on the compensation due from him 
to the Church, provided they could procure the cancellation 
of the orders passed at Lyons. Should peace be restored 
with the Pope, and should the Lombards submit, or at all 
events lose the support now given them by the Church, he 
was prepared to enter into very far-reaching engagements as 
regards the Holy Land. If the danger from the Papacy and 
the Lombards prevented this, he would do all in his power 
to help Louis and all other crusaders. 1 An encyclical was 


peccatu, nedusn a g um ma pontifice, 
quem in epintualibus petrem nostrum 
et dominum profitenmr, si tarn on ipse 
hob fibom debits relatione cognoecat, 
ted perquemlibet sacerdotem reverenter 
accipimus et devote servaraua." He 
insists on his orthodoxy, and then 
proceeds, "Advertat lgitur prudentia 
tua si predirta sententia nulla ipso 
lure, null us ipso lure processus non 
magis m nostram quam m omnium 
reguro et pnncipura ao quarumlibet 

dignitatum temporalium permciem do 

beat observan, quam nulla nostrorum 

tio status et depreasio nostra dependet, 

presentia vel consiha firmaverunt. 
Advertat et aliud qualis ex istie mitiis 
exitus expectetor 1 A nobis incipitur. 

wd pro certo noventis (we quote from 


A on p 385), quod in alus regibua 
et pnncibus fioietur, a quibua publico 
glonsntur resistentiam aliquam mumne 
formidare. si, quod abait, posset nostra 
potencia pnnutua eonculcan. Regis 
. King of England) lgitur vestn 
lusticiam m causa nostra defendife, 
suis et eorum beredibus providete I " 
He asks that no countenance be given 
to tbe Pope nor to his legates, but 
rather to himself, as his cause concerns 
alt kings and pnneet (quos commumter 
causa nostra contingit) 

* M. G. H.. ■ Const.,' u. 261. Sep 
tember 1245 In this letter, “ umveraia 
presentee litterss inspectuna per reg 
cum Francie constitutis," Frederick 
complained that he and other longs 
and pnoces with others “honorea 
quos li bet et lunsdictionea habentes," 
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also issued apparently at the same time to kin £3 and a 
generally. Unfortunately we hate only a fragment of tlio 
letter, but from the portion pre'erved it appears to hire 
contained a fresh statement of his grievances against Gregory 
IX and Innocent IV from the time of the second rebellion 
of his son Henry, the King of the Homans. 1 

In another letter, evidently addressed to rulers generally, 
rredench complained of the decline of tlio Church , it was 
ungrateful to its benefactors, and no longer resplendent with 
miracles The clergy were now gi\en over to the pleasures 
of the world, and it would be an act of chanty to depnve 


were aggneved by the preernt end 
other earlier Fopc*. ' ti e<> quod ip« 
contra Deum et Joatitiam poee* *ibl 
lunadietionem et auetontatem u*ur 
pant inautocodi at deatituend) ecu 
retr.oveodi ab impeno. tegola, pnnet 
patibui et bononbu* aula Imperatore*, 
rege* et pnncipea aea quoecunqaa 
magnate*, tempo ralem auetontatem 
In eoa temporal! ter exereendo, abaot 
vendo a tram a aaerameotia qtuboa 
domuui auj« TaaaalU tenestnr contra 
dorrunoa excommunicationi* tantunj 
modo aenteneia promulgata, quodque 
queatione nre dieoenaione inter domino* 
et vasaalloa aou inter duo* nobilca at 
vicinoa mvicem contendefitea. prout 
asanlet, emergent*. predict! eumma 
pontificea ad petitionam uniua parUa 
tantummodo parte* tuaa tempo rail ter 
interpocunt, volendo ipeoa invito* in 
ae compromittere vel aliter ad con 
cordiam cohere* re, at alligando ae 
fidebbua contra dorrunoa aut urn de 
partibna aupradictu, quod non pnua 
pacem cum alii* faciant quam alligatoa 
aibi ponant in pace, recipieado similiter 
proroisaionem da non faciendo p»c«m 
cum domints a vaasallia , item a* eo 
quod predjcti aummi ponlifieca in 
qre.indir.uim. lunadintuinia. at honoris 
regum et prvacipum predictorum, ad 
petiUonem clencorum aeu laycorum, 
cogmtionxa cauaarum de rebus tem 
porabbus, poasessiozubua pheodahbus 
VOL. V. 


aeu burgeaatiru in ecrleaiaatico faro 
trsrtanda* recipiunt et committunt " 
IIs asked that the King of Franc* 
“ congregatia coram an layct* panbua 
re gw aui aluaque nobilibua Unto 
negoUo oppottuuia, per *o cum «va 
taper omnibus predictia et singulis 
audiat iura nostra * If the lung would 
not do as 1* suggested, that at nil 
event* he ahould not oppose the action 
taken by Frederick nor allow hi* tub- 
JecU clerical or aecular to help the 
Pope If the lung “ una cum panbua 
at nobilibua regal aui ” will Interpoeo. 
he ia ready to accept the lung'a dm 
tion, " de consilio pan am no bill unique 
auorum viaia et dibgenter auditis 
noatna et irnperu lurtbus." regarding 
the latiafaetion to be given to the 
Church, ■ ec deinde pace per boo inter 
no* et ecdoaiam procedenta et rebquua 
Lombardorum, prout tenentur et de- 
bent, vel ad mendatum nostrum et 
imperu redeontibus vel proraua ab 
eeclcsie defenaione reel tun* ” he would 
then be ready to go to the Holy Land 
alone or with the King of France, 
and to recover all the temtory that 
at one tune belonged to the kingdom 
of Jerusalem Should the danger from 
tin t*imharda makn «A vnrpwmhlA. Vtn 
him to go, he would give all the help 
an his power to thoso who went on 

1 L c , 2<55 
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them of their excessive riches, thus effecting, what he had 
always intended — namely, their restoration to what they had 
been in primitive tunes. 1 

Innocent replied at 6ome length. The Popes as successors 
of Peter had received by divine appointment a general 
“legatio” over all men and in all matters spiritual and 
temporal. Even under the old dispensation priests had powers 
over nations and kings, and it was in virtue of these powers 
that they deprived of their thrones kings unworthy to rule. 
The Boman pontiff might when occasion arose (casnaliter) 
judge any Christian, however exalted in rank, especially when 
there was no one else who could do so, and when a question 
of sin was involved. In 6uch cases one separated from the 
body of the faithful was thereby also deprived of any temporal 
authority he might have possessed, as there was no power 
ordained of God (a deo nulla sit ordinata potestas) outside 
the “ Ecclesia.'' Those, therefore, who attributed the Pope’s 
imperial power to a grant from Constantine were in error. 
Before his conversion the powers illegitimately exercised by 
Constantine were those of a tyrant, “permissa” not “con- 
cessa,” and these he resigned to the Church, and it was the 
Church which bestowed on him the divinely ordered imperial 
power. Both swords, the temporal and the spiritual, belonged 


* Matthew Tans, vol. iv. 475. To 
the King of England. &c. He dwells 
od the ingratitude of the priesthood . 

" Quanto manus largiores extenditis, 

tanto non solum manus. sed etiam 
cubitoa a Vidius apprehendunt, suo nos 
laqueo detmentes ” 

He expressed hia desire to restore the 

Church to its primitive purity (p. 477) 

" Quia semper fuit nostra* wtentio 

voluntatis, clencoe cuj usque orduus 

ut tales perseverarent in fine, quales 
fuerunt in ecclesia primitive. Aposto 
licam vitam ducentes, hurcJitatem 
Domuucam umtantes. Tales namque 
elenci aolebant angelos mtueri, min- 
culls choruscare. sgros curare, mortuoa 


sibi regea et pnncipes subjugare At 
isti, asecuJo dediti. delicus ebnati, 
Deum postponunt . quorum ex affluen- 

tia diviUanim rebgio suffocatur. Tail- 

bus ergo subtrahere nooentea divitias, 
quibus dampnabibter onerantur, opus 
est cantatis. Ad hoc vos et onmeB 

superflua deponentes, modicta rebus 
content i, Deo deserviant, debetw dib- 
gantiam adiubere *’ 

There is no date, but Innocent 
appears to refer to this letter m his 
reply to Frederick's first encyclical 
Matthew Pans remarka that thia 
tetter did Frederick great harm in 
France and England Et de hxresi 

per id ipsum ae reddens auspectum.'* 
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to the Church, but it handed over the former for u c to the 
emperor The acceptance of this use of the sword was Bjm 
bolised in the coronation service in which the emperor drew 
from its scabbard a sword guen him by the Pope, and brand 
ished it aloft Predench s argument that the Pope had no 
more power than bishops to depose the ruler was fallacious 
Bishops were the subjects of their kings, and owed them 
fidelity and obedience (subjectio) The emperor, on the other 
hand, owed obedience and fidelity to the Pope Moreover, 
kings succeeded one another by way of inheritance, while in 
the ca«c of emperors succession was decided by the free elec 
tion of German pnnccs Dealing with the moro technical 
objections, the Pope declared that Frederick s citation was 
made publicly and was known to him The facts of the case 
were so notorious, Innocent gave instances, that it was pos 
Bible at once to proceed to judgment Frederick had ridiculed 
tbe idea that he could be guilty of lfcao majesty but an offence 
agamst tbe divine majesty was far more serious than one 
against a mere man, and was subject to the like penalties 
In answer to Frederick s attacks on the Church he justified 
its wealth and power, and turned tbe tables on him by show- 
ing that these attacks proved Frederick’s desire to oppres 
the Church and the clergy 

lie did not deal with the statements made in various 
letters by Frederick as to the peace negotiations, but asserted 
Frederick’s object was merely to get a false peace which 
would enable him more easily to injure the Church lie 
made no express reference to the Lombards, but charged 
Frederick with specially hating the Church because it de 
fended the liberty of kings whom he desired to subject to 
himself 1 

1 Win Ac sol u 103S 1 Inno- dicorum hominum prov Joquia pr* 
cent ■ answer to Frederick > complaint feramus cut dolum non 1 abeote vel 
regarding his action W ritten towards maculam inhonostiora oxprobabat ro 
tbe end of 1215 (p 697 1 19 f ) proborura improb tas quam nobis 

Cum eium magistrura d sc pulus aut exprobret postentaa eorundera 
servus Uominura non procellat prefem With reference to Freder ek < objoc 
noluraua magistro nostro et dommo tion that the sentence was mval d as 
Ihe«u Christo quia cum ipso male passed in his absence 1 e cl. urges him 
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Many fruitless attempts were made, especially by Louis IX., 
to restore peace between the empire and the Papacy. In 

(p 697, 1 3! I > “ Don desistena luxta cum Ions, ubi omnia cdiScant ad 
prim# turn, qucm be# turn Pctronj. potestas JLnus igitur acuta persi- 




universorum *t dominion cognoscit, qui prius natural! ter et potenciahter 

quisquis ab ipsiua ditions vicani me fuisso dinoscitur spud earn. Dommus 

contenditexemptum Generali namque emm Ibesus Chn«tu», sicut verua homo 
legations in terns funpmur reps verus qua deux, am secundum ordinem 

regum, qui non solum quemeuraqus, Melchiscdsch verus rex ao verus sacerdos 

«u-d ns quid ds rebus aut negocus existem ... in apottohea cede non 

intelligeretnr exception, sub neutro solum pontifiealem eed et regalem 

genera genersLus umi eras complectens, constituit monarchatum, boato retro 

etiam quodcum quo llgandl super terram emaque suceeeaonbus terrem simul ao 

punter et soliendi apostolorum pnn- eeleatis imperu eommiaais habenis, quod 

cipt nobisque in ipso plenotudinem in pluralitats elavium competenter 
tnbuit potestatix, etiam ut doctor innuitur, nt per unam, quam In spin* 

gentium buiusmodi plemtudinem non tuahbus super celos aocepimus, intel- 

restnngendam ostenderet, dicens t 'An li gator Cbruti mean us tudicu poten 

neentis, quomam angelos ludicabunoa t ' tiam accepisae. Terum idem Constao. 

quanto magis seculana I Nonna ad turns, per fidem Christi eathoboe in 

temporalis quoque porrectam exposuit corporatus eeeleeie, lllam mordinatam 

datum eidem in angelos potestatem, tjrrampmdem, qua lores antes Ulegi. 

ut bus mtelligantur minora subesse, time utebatur. humibter eeelesis re- 

qui bus subdita sunt majors T Haa signacit . . et rerepit intus a Chnsti 

potestata usi leguntur plenqua ponti vicano, successors videlicet Chnsti, 
Sees vetens tcstamenti, qui a noD- ordinatam divuutua impem pates 
nullis regibus, qui se mdigtios fecerant tatem, qua deinceps ad nndictam 
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answer to on appeal in the autumn of 12 1C, Innocent wrote 
Lout* that, while he had little hope of any results from his 


producitur. m legi* mnuatenurn, malo- 
ruto vindicem bonorumque lulomn 
innufrfl residere I luiut aiquidem 
maicnalu poterta* gladii *pud cede 
tiara cat implicit*, ted per unpera 
totem, qtu et.ra Inde recipit explicatur 
et. que in tinu eecletio potentialis nt 
tolunimodo rt inrlusa, fit cum tram 
fertur in pnnripern, Hluilu Hoc 
cerape ilia ntua oatrndit, quo tummua 
pontifex ceean, quero coronal, rxhibel 
gftdium rigma center, lum, quern 
aceepturo pnneep* errnt, at vibrando 
inauit art illius MNtltran accepiase 
In irwrr to Frederick t argument 
that the Tope had no more ngbt to 
depose the emperor than biihcpa to 
depose a king crowned by them, bo 
replied " Aliud est emra do regibus 
all is. qui a tun pontiGcibur iniun 
guntur, a quibuo pro tempormlibu* 
aubiectionif et fidrliUtis recipiust 
luramenta. aliud do Romanorum pnn 
eipe, qrn Romano pontiEci, a quo 
impem honorem et diadcma conae 
quitur, fidebtatis et tubieetioma vin 
eul<’ m Mtnngit, ticut antiquila* tradi 
dit et modermtaa approbavit ” More 
over, while other king* succeed by 
inheritance, the Roman emperor “ per 
liberam Cermame pnncipumeieeUonera 
aasumitur, in quo* lua et poteatao 
elegendi regen in imperatorem a nobis 
poatmodum promovendum, ticut ipai 
non abnirant ted fatentur, ab apooto 
Ilea tedo pom era t 

The summons to Frederick was issued 
publicly, and came to his notice In 
dependency o! this his oBencea were 
notorious, and such that “non re 
qturtlur ludicum dampnationis m 
actus,” but “ arumadversionia dam 
taxat executio in actorem " 

With regard to Frederick’* attack 
on the wealth of the Church, bo ends 
his defence as follow s (p 701. 1 S I ) t 
‘•J»08quoque etn prefers raus pauper 


tatem ex rpintu, quo inter a“li»rnte* 
ditltiai cum di£f dilute nt-tntur, divi* 
tiaruru taroen non usum in culpa fore 
dicimua, ted abururn. patenter quoqtio 
ao ad opprewionrm eceletie, cuius eaao 
debchat ex ofilcio advocatus.totH alee 
tibu* aepirasso propna loqurla eon 
vincitur. ex eo piecipite, quo>l ad 
ecdceiarum et elencorum tpolia alios 
pnncipes rue tyraropiudu Invitat ex* 

With regard to the negotiations, bo 
doe* not answer Frederick in detail, 
but merely remarks. Undo ti acute 
ccmitu rertiui certo Mdetit, o arumalia 
oculata, quod in tractadbtu bactenus 
habitus rectmcihaUoTiem non mam 
trd simtdtatonara pacts era ulus oec 
tabatur. non ut lamquam revocanlr 
rnmtn re \ emu film* otcOum imom 
inpruneret, ted quemadmodum lupus 
Oti eccletie infgcret rub ficte paeir 
nubilo rr.orsum mortir earn quo fallendo 
intemperet, quam non potuit lore* 
quendo 

There it no express reference to the 
Lotnbardr, but 1 e appears to refer to 
them in the following passage “ Quam 
|u, the Church) nJcra Fr te*te deo 
ilia percipue rauta fecit exosara, 
quomam ad cetera regna rue rubicienda 
virtuti oeculum ambitiomr extendenr 
earn reppent obicem, cuiut interest 
matemo aflectu Chnrtianarum regum 
lamquam tpintualium fihorum lura 
protegere iprorumque defendcre hber 
tates Propter quod, ti qua contra 
cam obloquendo reoenpoent, cum hobia 
tacentibus non fidelem assertorem 
ognoscite, ted mahiolum iropostorem ” 
In the end of March 12 1 8 (H B, 
sol vi 398 f ), Innocent wrote another 
encyclical dealing with Frederick’# 
attacks on the wealth and power ot 
the Church, and he retorted hi* 
brothers and tons id Jesus Christ to 
taka up arms in its defence. 
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efforts, lie was prepared to treat Frederick as leniently and 
kindly (mitius et benigmus) os possible without 6inning against 
God and tlic Church. Tw o and a half months later, how ever, 
ho wrote the Bishop of Strassburg that under no circumstances 
would ho make peace with Frederick so long as ho remained 
emperor or king, and in a later letter this was extended, so 
far ns the empire was concerned, to all Frederick’s offspring. 1 

Frederick in a letter to Henry III. expresses himself as 
willing to come to terms provided the rights and honours of 
the kingdom wero safeguarded, but ns ho included in this 
tho submission of the Lombards, or at all events tlio abandon- 
ment of tlicir cause by tho Church, and the nttitudo of the 
Popo to this had always been tho obstacle to peace, no recon- 
ciliation was possible.* 

According to Matthew Faris, Louis made a last attempt 
after his capture in Egypt in 1250 to got tho Fope to come 
to terms with Frederick, but bo again failed, greatly to the 
anger of Louis’ brothers and the Duko of Burgundy, through 
whom this ineffectual attempt to restore peace was made * 

1 Epi*. Soe, XIII., vol. il. SSI, tth anureatur " (I! D . vol vi Si I, data 
November 1218 Innocent informed uncertain) 

Louis in ansuer to Ina appeal for peace ’II 11 . vol \i p 613 August 1218 
between the Church and Frederick i A letter to Ilonry III regarding th» 
" r retail Frrdenci anlutem appetimul failure of peace negotiations Frederick 
■psuroquo desideramua reaper*, si attributed an attempt to start negotia- 
forsan inspiratus divimtus redire valit tion* to Louis IN . and stated that hia 
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These efforts are remarkable in the case of a man so pious and 
vith such a strong sense of justice os Louis, and it is difficult 
to believe he would have made them had he attached any 
weight to the charges of heresy against Frederick, or had he 
believed that the faults lay all on one side in hi3 quarrel with 
the Church While, however, the Pope could not induce 
him to treat Frederick as deposed or as a heretic, he would 
not support Frederick in his attacks on the Church, and 
when at one time (in 1217) there had appeared to be some 
danger of Frederick s using force against the Tope at Lyons, 
Louis and his mother had at once offered to send troops to 
protect him 1 

It was some time before arrangements were completed to 
elect an emperor in place of Frederick II Finally Henry 
Itaspe, the Landgraf of Thuringia, was accepted by the Tope 
as a suitable successor of Frederick, and m Apnl 12 iC Innocent 
wrote the archbishops and other nobles of Germany pressing 
them (monemns, rogamns et hortamur attentc mandantes) 
to elect Henry Ho also wrote a nomber of the most im- 
portant lay princes individually, exhorting them to proceed 
quickly to an unanimous election, but not naming the person 
to be elected.* 


tanto constitute et pro honor* univer 
sail ecelesic dimicanti, non argmtrr 
lubvcruret, *t Frethencum, qui solus 
inter ornUM Christianas tantis potest 
raoden penculis, ad pacem ecelms 
revocana honuliatum. ipeuro ad boo 
indaceret, nt ipri regi jam ps-ne do 
pernto succuraum coropetena conferat 
et fastinum.” and threatened if he 
did not comply to make him leave 

* Epu Sao Xm . vol u 393, 17th 
Jnno 1247 Innocent thanks Louis IX 
and his mother and brothers for their 
oSer of military help, but aaks them 
not to take action “ quousque super 
hoo per nostrum nunciom vel spec tales 
litter a» votum Apostolic© Sedis agnoa 
can ” 

• Lc. 153 21st April 1218 Inno 


cent M Archiepiacopis et nobHihus vtrvs 
all is pnncipibiis Theutomo hahentibua 
potestatem ehgendi Romanorum regem, 
Ui imperatorom postmodum promo 
vendum Quia inter eeteros crrbia 
pnncipes honorem ecclesie ac imperii 
Romani tenemini specialiter procurer* 
eo confidentiua voa ad id lequinraus 
et hortamur, quo nojtn* >n hac parte 
beneplacilia hbentiua et promptius voa 
ereduuna panturos ' Hence, as tho 
Landgraf of Thunngia sraa willing to 
accept “ universitatem vestram mono 
mus, ropamna et hortamur attentc 
mandantes in remuaionem peecaminum 
Imungendo, quatinua do gratia splntua 
sancti eonfisi eundezn landtgravium in 
Romanorum re gem in un pemto rem 
postmodum promovendum, rum pro 
Fatum imperiom ad preaena vacaro 
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Henry was accordingly elected, but none of the more im- 
portant secular princes attended. Henry died in less than 
a year, and many princes, including Bichard of Cornwall and 
the Duke of Brabant, were unsuccessfully approached. Fin- 
ally, on the recommendation of the Duke of Brabant, his 
nephew Count William of Holland was selected to succeed 
Henry. Very extensive powers had been given to the legate 
in Germany to deal with recalcitrant clerics. 1 William was 
elected, bnt again none of the greater secular princes, saving 
the Duke of Brabant, took part. 

Frederick, during the period between his deposition and 
his death, met with one great disaster, the defeat of his forces 
at Parma in 1248, and a serions loss in the capture of his son 
Enao early in 1249. After this he seems to have improved 
his position considerably in Italy, and not to have lost ground 
in Germany. The Pope, on the other hand, appears at the 
time of Frederick’s death to have been losing ground. Intense 
dissatisfaction was caused by the heavy financial exactions 
necessitated by the expenditure entailed by his struggle with 
Frederick, and especially by the very extensive use he made 
of provisions and dispensations to strengthen his party. The 
intense feeling roused against the curia is shown by Bishop 
Grosseteste’s famous “ sermo ” before the Pope at Lyons in 
May 1250.* Another striking example of the stir caused by 


noacatur, nnammiter absque dilatioms 
diependio ebgatig. . ." In his letter 

to the King of Bohemia (l.c • 160 of 
Same date) and certain other lay princes 
Individually (also one bishop). Innocent 
doea not lay down whom they are to 
elect 

* L.c., 303. letter of instructions 
given by Innocent to his legate in 
Germany, 16th March 1247. “IV. 
dmcretiooi too anunovendi perpetuo 
tarn archiopiBCopoa at episeopoa qtiam 
shoe eccleatarum prelatoa tue legations, 
qui fuonnt inobedientea ecdesie . . . 
ab emmmistrationa apiritualium et 

temporalium saarum ecclesiamm, et 

nontradictorea an per boo per cenauram 

eedeaasticam appellations poetposit* 


ten ore preseatiuni poteetaWm.'’ 

* Sermo Robert! Lmcotuensis Epis- 
copi, propoeitua coram Papa et Cardi. 
Dahbus, Ac , 13th May 1250, vol u. p. 
250 f. of £. Brown 'e Fasciculus Rerum 
Expetendarum et Fugiendaram- This 
waa not a eermon, but a written etate. 
ment, of which the bishop gave eopiea 
to the Pope and several of the 
cardinals, and wluch was read out, 
not publicly, but before the Pope and 
the cardinals. 

After enumerating a number of the 
evils due to bad paatora, he wrote 

(p. 252): “ oarsa . tens et ongo 

hvjus eet b*o curia , non solum 

eo quod hate mala non 


disaipat. 
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tlie struggle between tbo Pope and the emperor is afforded 
us by the proceedings of a league ot French tnrons formed m 
November 124C to oppose tho encroachments of the Church 
The members of the league pledged themselves not to allow 
clerics to try any cases saving where heresy, marriage, and 
usury were concerned, and they erprc"ed their desire to Bee 
the Church restored to its primitive state It Is evident that 
such attacks as that of Frederick on the wealth of the Church 
had not been witliont effect 1 


rt Im a bom miidnfi non purest 
rum ea »ol* bao raaxuno prosit, 
rt ad boo nmrae leneatur ard et 
to unpl u» quod ini quoquo per 
■uu dupenaattonea ft promionea rt 
collationea cur* pattonuia, tile*. quA.ro 
prntacti runt putom, irorao mundi 
perditorea in ocul J »olum conatituit 
hoe nt pro xt Jr at xntn ahevju* trm 
porali, rxulux mtllia Atumarura pro 
quorum quAJ bet aerapitorna nnd 
card*. Films Dei roort© tuipieuma 
voluit eondemnan devoret om iummi 
bcitiaram agrt trabt rt lercpitercm 
inorti (p *33 ) Nee cheat quu 

quod talia licit hare Cum propter 
Ecclcu* comm mem c 1 1 tatem Coro 
tnunera ut 1 tatero oprrati aunt lancti 
patrra per mill turerentiam *t nullo 
modo quia et hoc modo ill citum per 
mill actionem xirenimhu qui dicunt, 
ficiaraui mala ut erf ruiot bona, quo- 
rum damnatio jurta fit (p 133 ) 

Potestu autem paitoralis, qu* in 
■vvrtute et potentate data est \ port o', u 
r taper omnia dirmonia data eat 

eti.xra partonbus plunruum cut 

l odie et maxima in Ang! a, coarctita 
et l gata Pnroo, per exrmptionea 
Sec undo Ter poleetatem leeularem 
Tertio Ter ApelUtionum Ucitionea 
(p. 13? ) Hujus quoquo runs 
munduro replant inconstantia 
mentiendi fupant verocundiam adhi 
bendi Sdem cJiartt* omnem absfulit, 
et non observandi fidem omnem eon 
ttdit audaciaro Client turn raundu*. 
quod b*c curia, contra prreceptum 


Ertnpf! euro quo dictum f«l retro. 
Concerto glad urn tuum In locum 
■mini ntan n propria rdu it glad am 
matenilem clii a toheitu do ealuta 
huju.r *acr* sodi* rebcntuime timet or 
no quod abut, cetuit iu[Cf cam iUa 
leml it > aubjuncta Domini commlnat o, 
Omno« rum qui accepennt gltd urn, 
gladio pen bunt Etommnotimen 

dum, imo magt* pro eerto tenendum 
e*t hme aa ene aedi quod dlam quam 
nunc aontit pcrnirum prrorotiam et 
bonorum abaontiam mduxenot super 
earn pnedict* actiono* main et con 
amulet ut eremrent ei bona et quod 
nm la bis et eonsinubbos at-aque mora 
ao romgat, cito profecto pnrabitw 
boma 

1 II D . vol xr 46* November 
1*16 Tbo magnate* declared that 
elertea junsdict onora aeculanum prtn 
dpum no atnorbrnt ut Oil aerrorvrn 
•ecundum tuaa legra judieent liberot 
et filioa libcromm ooa omnea regnj 
znajorea attenti an mi percipient©* 
quod regnura non per jus aenptum Deo 
per elencorum arrogantiam »ed per 
audorra belli eoa fuent acqumtu® 
preaenti dccreto omnium jurameoto 
atatmmus rt aaneimui ut null us clrncuj 
xel laicui al urn do celcro trabat tn 
causam coram ord nano judice rel 
dclegato, nisi aupor berm raatrtmon o 
vel wuns ut aic jurvsd ctio nostra 
ressuscitata respire t, et ipsi bacteaua 
ex nostra depauperation© ditati 
reducantur ad atatum Ecrleur pnmi 
tire et m contemplation© x ixentca . , 
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The death of Frederick marks an important stage in the 
contest between the Papacy and the empire, w hich had began 
nearly two hundred years before between Gregory VII. and 
Henry IV 

Gregory had claimed very large powers as vicar of St Peter, 
not only over the empire bat also over secular rulers generally, 
but they were extraordinary powers. Gregory was not con- 
tent with this, and endeavoured to obtain some secular control 
also, by extending to as many countries as possible a claim 
to feudal superiority by the Church of Borne. 

Innocent III., while careful to assert his powers as vicar, 
not of Peter, but of Christ or of God, also sought to bring 
the relations between the Papacy and the empire under 
definite rules. He maintained any subsisting feudal claims 
in other countries, and in the case of Sicily and England the 
exercise of his powers as feudal overlord played a consider- 
able part in his policy, bnt on the whole he generally depended 
on his extraordinary powers as vicar of Christ. In the case 
of the empire he claimed a special position, inasmuch as the 
Western empire was the creation of the Papacy, which had 
transferred the seat of empire from Constantinople — a transfer 
to which the German princes owed the right to elect a king 
who became emperor when crowned by the Pope. He held 
that in virtue of this transfer the Papacy had the first and 


ostendant tniracula qua dudum a 

Innocent answered the attack of 
the barons by a letter to hie legate 
in France (1 c , 483 f , 4th February 
1247), in which he directed bis legate 
to point out to the barona how Charle- 
magne had confirmed the etatute of 
Theodosius (p 485) “videboet at 
quicumque htem habeas {give possessor) 
eive petitor fuent, vel inito htea vel 
decure is teznporum cumcuhs, eive cum 
begot mm peroral ur Hive cum jam repent 
promt aenteutia, el judicium elegent 
eacrosancte sedis antis title, illico Bine 
sliqua dubitatione etiam ai pare altera 
refragatur, ad episeoporum judicium 


omnea rum cause que pretcrio et etiam 
ciuih jure traetantur, epiacoporum 
terminate sententus perpetuo robur 
obtineant firmitatis et negotio quod 
judicio eorum deciditur, nequaquani 
u! teriua ab aliquo retractetur . ex quo 
mamfesta potest ratione perpend! 
quam lmquuru videatur et absonum 

B 1 honor Ecclesie que tam grandld 

libertatia privilegio dotata diao-citur, 
in illia immumtatibua que mu!to pre- 
dictia diuopeuntur ease mmorefl, hug 
tem ponbua deeurtetur." 

For this supposed edict of Theodoeiua 
cf. vol. ii. p 222. 
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last word in such election* Ther ■were of vital importance 
to the Church, and it was for the Pope to decide whether the 
person elected bv the princes was fit for empire and to settle 
deputed election* lie al*o appears to have assumed that 
certain rules apparently derived from ecclesiastical law were 
applicable to the election proceeding* The majontv of the 
princes, on the other hand denied that the Pope had any 
voice in determining whether the prmce elected bv them was 
fit for empire and they al o contended that electoral disputes 
could only be decided bv the electors them«elvcs It was 
no doubt Innocent * de*ire to conciliate as far ns po« ible the«e 
opponents that made him so carefullv avoid the n«e of the 
word confirmation in connection with his declaration in 
favour of Otto and attempt to convince the princes that he 
was merely setting his seal on the legitimate and valid elec 
tion of Otto and was not tampering with their electoral 
rights 

No new questions of principle appear to Lave been raided 
by Hononn3 III but Gregory IX went a step beyond Inno 
cent in claiming that in virtue of Constantine 8 donation the 
empire bad been transferred to the papacy, and that when it 
made it over to the Germans it still retained its overriding 
power He also claimed the two swords — t e , the supreme 
authority in tempo-al and spiritual matters While, however, 
the Church kept in its own hands the exerci c of the spiritual 
power, it made over the sword of temporal power to secular 
ruler* to bo eierci ed under its control 

Innocent IV a gam went a step further \ccordmg to him 
the donation of Constantine was not m the true sen*e of the 
word a donation, it was a recognition bv Constantine that the 
empire (and apparently all temporal power) belonged to the 
Church, and that Con*tantine had up till then eicrci ed a 
usurped and unlawful power TLough Innocent put forward 
such far reaching claims his conte t with the Hohen«tau£fen 
made it impos ible for him to attempt in practice anv *cch 
authority over temporal rulers generally, whatever mav have 
been his theoretical view* 

Innocent also went a step beyond any previous Pope since 
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Gregory VII., by practically ordering some of the German 
princes to elect Henry Itaspe in the vacancy created by 
Frederick’s deposition. As we have pointed out, however, he 
did not give such a direction to all the princes, and possibly 
his action in this case may bo interpreted as an example 
of the Pope’s claim to the obedience of the clergy even in 
secular matters. 

While the papal claims were not acceptable to the majority 
of the German princes, a minority could generally be found, 
oven among the secular princes, willing for reasons of imme- 
diate self-interest to support the Church, while increasingly, 
from the time of Innocent III., the Papacy insisted on the 
obedience of the great prince bishops, even in secular matters. 
The real mind of the princes has often to be gathered from 
their acts rather than from their writings, but Frederick had 
a chancery as efficient as that of the Papacy, and was well 
able to develop bis views of tbe proper relations between the 
Papacy and the empire, and probably these views were gener- 
ally shared by the majority, at all events of the secular 
German princes. It is perhaps doubtful whether they would 
have formally accepted Frederick’s argument th3t Gregory’s 
excommunication wa3 invalid, because he was unworthy of 
his great office. Frederick at all events did not U6e this 
argument against Innocent IV. but pleaded in his case 
that the Pope bad no authority to inflict temporal punish- 
ments, and that his proceedings wero vitiated by grave 
irregularities. Whatever the cause, Frederick’s excom- 
munication and deposition were not in practice effective in 
the case of a large number of the German princes, nor 
indeed in the case of the kings of other countries such as 
France and England. Both Henry HI. and Louis IX. in 
their correspondence treat Frederick as still emperor, not- 
withstanding his excommunication and deposition. 

As we have seen, Frederick’s attack on the wealth of tbe 
Church, and on its interference in secular matters, found an 
immediate response among the French nobles, and though 
the agitation agamst the Church died away after Frederick's 
death, it was a bad omen for the future. 
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The death of Frederick destroyed all chance of a united 
German empiro strong in its German armies nnd the pecumarj 
resources of its Italian kingdom It is impossible to say what 
might have happened had Frederick lived 6ome time longer, 
bat two important factors in the situation were that Frederick 
was not a beaten man at the time of his death and that the 
unsparing use by Innocent I\ of all tbe ecclesiastical means 
at bis disposal bad stirred up strong feeling in Luropc 
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CHAPTER V. 

THE DEVELOPMENT OF THE THEORY OF THE TEMPORAL 
AUTHORITY OF THE PAPACY IN THE CANONISTS 
OF THE LATER THIRTEENTH CENTURY. 

It was with the pontificate of Innocent III., as we have seen, 
that the question of the relation of the temporal and spiritual 
powers again assumed something of the same importance as 
had belonged to it in the great conflict between Hildebrand 
and Henry IV- ; and it is in tbe Decretal letters of Innocent 

III. that we must look for the ultimate sources of the extreme 
view of the papal authority in temporal matters which was 
developed in the second half of the thirteenth century. 

It must, however, be observed that while Innocent HI. 
often used phrases which were capable of this development, 
he was himself Careful, at least in his strictly public utterances, 
to refrain from drawing out these conclusions. It was Innocent 

IV. , especially id his ‘ Commentaries on the Decretals,’ who 
did this, and it is to him that must in the main be traced 
the principles set out by the great Canonists of the later 
thirteenth century, like Hostiensis and William DuranduS. 
They may indeed, with regard to this matter, be called tbe 
pupils and followers of Innocent IV. 

It is, as has just been said, in his ‘ Commentaries,’ much 
more than in the actual Decretals, that we must look for 
Innocent IV. 's theory of the relations of the temporal and 
spiritual powers. It is, indeed, a canons and rare spectacle 
to see a great Pope acting in two capacities, sometimes as a 
legislator and sometimes as a commentator upon the laws, 
and even upon his own judgments, and we should venture 
In AayAhat. Jnnunfsvt JP. rarqurift? .» f Ah? ^SSanasuta 
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In his decrees he is i«suing judgments qml ilogmitic state 
meats, whilo in his ‘ Commentaries ’ ho is giving his opinions 
as *i Canonist 

Wc must therefore begin our consideration of the extreme 
theory of the later thirteenth century by an examination 
of the principles set out by Innocent I\ 

The Pope, he s»ys m one passage, has rccened his power 
of making canons from Christ Uimself, while the emperor 
draws his authority as a legislator from the Roman people , 1 
this is only a particular statement of the more general 
principle that the source and nature of the papal authority 
was aery different from those of the temporal rulers 

In his comment on las own decree deposing Frederick II 
he draws out and generalises the significance of las own 
action, and asserts that, inasmuch as Christ, even when 
he was in this world, was from all eternity the natural lord, 
and could by natural law have deposed emperors and kings, 
so also las nears — that is, Peter and his successors — could 
do the same , for he would not have been a wise lord it bo 
had not left a near who should exercise his authority * Again, 


* Innocent IV > \pparalua ad quin 
quo litre* dtcrttalium ill (euro 
n fllo pnri>po) Tu ea Fetrua etc 
usque tibi dabo elavea regm ecloruro 
quo pnvdegio Roman am rccleeiara 
omnibus ecclos m pretulit et e kgandi 
etque solvendi potestatem contulit SI 
Di in noto et C qua m via (Deere turn 
D 21 c 2 and 3) Propter illud special© 
pnvflegium potentate m ha bet condend 
eanones per quos rnajores eccle* sc 
eausso referantur ad turn (Donunua 
jioster) Imperotor autero tabet a 
popuio Romano Inst do jure nat 
sod qui (Inst tutes 1 2 2) 

* Id id u 2 II in W c 7 Ad 
apostolic® Sed a (VI u 11 *)(p 130) 

Nam Christ ua filing Dei dum fuit 

in hoc aecuJo et ab eterno Donunua 
naturalis fuit et do jure natur® in 
iroperatores et quoacunque alios sen 


tentiaa dope* t om* ferre potuisset et 
daronatioms et quascunque alias ut 
poto in personae quaa creaierat et 
dorm naturalibus et gratuiU-i donaverat 
et in e*»» ronacrvai erat eadem 
rat ono et ' firm ejua potest hoc 
nam non videretur discretua donunua 
(uisse nt cum reverentia ejui loquar 
nisi nnicum poet talem vu'nnum 
reliquisset qui hs'C omn a posset fuit 
autem is to vicanus ejus Petrus Matt 
XVI ultra medium et idem djeonduru 
eat da *ucceasonbus Potn cum eadem 
absurditaa sequeretur a post mortem 
Petn hnmanim naturajn a se ereatam 
*ino regimmo unius person® reliqu aset 
et arg ad hoc t qui 61 amt legi Per 
venerab lem (Decretals iv 17 13) ultra 
tne do hoc not » do foro competent! 

I cet (Decretal? u 2 ID) 
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in commenting on tho famous Decretal of Innocent III., 
‘Per Yenerabilem,’ wliero Innocent III. had said that the 
King of Franco did not recognise any superior in temporal 
matters, Innocent IV. says that this may bo so “ do facto, “ 
but while some say that “do jure’’ ho was subject to 
tho Roman emperor, ho himself says ho is subject to the 
Pope . 1 

It is apparently on a similar principle that Innocent IV. 
justified his action in requiring the Portuguese barons to 
accept his appointment of a guardian or “ curator ” of the 
kingdom, on account of tho king’s incapacity. Ho maintains 
that in such a case it is for the superior to appoint a 
“curator,” and if there is no other superior the Pope should 
do this.* 

Innocent IV. is clearly developing the position that he is 
tho final superior, even in temporal matters, of all secular 
authorities, and we should conjecture that this is the meaning 
of his assertion that the Pope is tho “judex ordinarius ” 
of all men,* though this interpretation might be disputed. 

Again he draws out a statement of Innocent in. about 
tho election of the emperor, to a conclusion which may be 
suggested by tho words, but is certainly not asserted. In- 
nocent III. in a well-known Decretal letter had defended 


1 Id. id, iv. 17, 13 (Recognoscat). 
P» facto, nan de jura subeat Impera 
ton Romano, ut qoidara dicunt, no a 
contra, immo Popie , ef. u. 27, *3 
Alu tamon dicunt quod reges omnoa 

in integrum restituunt, quia non 

aunt tin Imperatonhus tubdiU, «ed 
Papas soli in dubua at gran bus 

* Innocent IV., ‘Apparatus* I. 10, 
c. II. in VI. ■ Orandi ’ (VI, I. 8. 2) 
(Utilitate) no. caxiaaa justaa dandi 
curatorca re gibus, scilicet ai nescumt 
flii.nu reguum defender*, vel in *o 
Justitiam et pacem servaro, at maxim* 

religious pereonis, locta, et paupenbus, 

et etiam. quod plus est, ei neaciunt 
perdita recuperare, et idem quod 
dtximue in regibut, tervanduin eet in 


duel but, comitibua, et alna qui habent 
junsdictiODem super alios. Ahis autem 
non datur curator, msi amt fun cm, 

vel prodigi C de cur fur. (Cod , v. 70) 

(Aasumptua) bene djcit, ait sssumptus, 

q per alios est emm hoe ordinanum, 

quod curaWrem tegibus et simQibus 
poraoma petant aubditi, et superior 
pronmus debet ipaum concedere, et 
u non habet shorn aupenorem, Papa 
hoc facers debet arg. i. qui fil sint 
leg! Per venerabdem (Decretals, iv. 
17. 13) ff do tu et cu. da. divi (Dig , 
26, 5, 21) 

• Id. id , u. 2, 17. Sol. Hio non 
coosenbt in alium judicem ruu mum, 
quia papa judex ordinanua eat on. 
zuum, 0, q. 3, Cuncta (Decretum. 
C- 8. 8, 17). 
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his mterpo ition m the election of Philip of Swabia , he re- 
pudiated the claim “ to elect ’* the emperor him'elf, but 
a* erted his nght to declare a candidate unfit for the office, 
and, m the case of a disputed election, to recogm e the candi- 
date ■whom he preferred Innocent I\ in his comment 
develops this into the a* ertion tint if the electors were 
negligent m carrying ont their function, the Pope had the 
nght to appoint the emperor * 

The mo t comprehensive statement of Innocent IV s 
conception of the authority of the Pope in temporal matters 
is to be found in hts ob emtions on that Decretal letter in 
which Innocent III , while instructing the bi*hop of Yercclli 
to declare null and void any letters which might be produced 
from the Holy See dealing with matters which belonged 
to the secular courts of %crcclb, n« erted that if the secular 
court failed to do jmtice, an appeal could be made to the 
bi hop, or to the Pope himself, especiallv at a time when 
the empire was vacant * Innocent IN admits that the 
prohibition of the mtc-ferenco of the ecclesiastical anthontv 
with the normal jun diction of the secular court is nght, 
but he draws ont the significance of the nght to intervene 
in the case of defect of ju-ticc w great detail, and e peciallv 
lavs stre s upon the authonty of the Pope during a vacancy 
of the empire There is a special relation between the Pope 
and the emperor, he is advocatns of the Tope and takes 
an oath to him, and holds the empire from him, and therefore 
the Pope takes the emperors place during a vacancy (If 
Innocent IV docs not actually «ay that the emperor is a 
va il of the Pope, he seem3 plainlv to impiv it ) 

If o*her tings or pnnees who have no «npenor are neg 
is gent, the Pope succeeds to their jurisdiction, not became 
they hold the kingdom from him, bnt in virtue of that fnlne 
of power (plemtudo po*eatatis) which he po e« es a* near 
of Christ Some «av that the Pope mtLt not interfere m 

* Id kL, u e, 31 < s«d ei* c®gl« H ouqoa [Mima ent coo cDu 

g-ntiSj eli-te mperatorem P»p» lamina* parte alter* abaen.® 
tlijet, et a plow elej-rort Papa d, proetdere 

jar® tcgncecrt mter foe, et d. g . r jct et * IVmetaj, u. 2. 10 

VOL. V S 
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the affairs of vacant kingdoms unless appeal is made to 
liim. 1 

After enumerating the various cases in wliich the ecclesi- 
astical judge can interfere in matters belonging to the secular 
jurisdiction, he answers the objection which may be made 
that these principles rest only npon the decisions of the 
popes themselves, and warns men that in arguing thus they 
are incurring the guilt of sacrilege. In order to make this 
clear, he sets out his conception of the origin and nature of 
the government of the world. 

From the creation of the world to the time of Noah, God 
governed the world, he says, directly. From Noah to the 
coming of Christ God governed the world by various ministers, 
patriarchs, judges, kings, priests, and others. This con- 
tinued till the coming of Christ, who was Himself the natural 
lord and king. Christ established Peter and his successors 
as His vicars. Therefore, though there are many different 
offices and forms ot government in the world, men can always 

• Innocent IV., ‘Apparatus,’ u. Papain et Itaperatorem, quia Tapo 
2, V (Imtaa ) Cum enun papa in mi cum consocrat rt ezarainat ft fat 
junadictionem con liaboat. jurudictio lmperator cjus advoratus, et jurat fi, 
vel literal date contra eoa non talent, ft ab eo impenum tenet, > do elec- 
neo quod per eaa fit, arg C no do ata tione, vencrsbilem (Decretals, i B, 34), 

aubjungit turn. 
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Into recourse to the Pope whoa need arises, whether it is 
a difliedty about law, and the judge is uncertain wh it jndg- 
meat ho ought to give, or a practical difficulty when there 
is no superior, or when the judges cmnot secure tho execution 
of their judgments, or will not render justice. 1 

To complete the account of the position of Innocent TV., 
wo may ob*ervo that he is clear that the authority of the 
Pope extends not only over Christian people, but over the 
infidels and tho Jews. lie refers to this at the end of tho 
passage which wo ba\o ju«t been considering, and develops 
it at length in a later pi*sage * In this place nl«o he appeals 
to tho evidence of the “ Donation of Const jntine ” as showing 

•Id id Sed diret aliquu. hoo Papam reqturendum «t h r* si* neees. 
lorami pontifice* ttaturre pro o* undo utaj juru. quid judex dubliu nl, 
qmitn non sino culpA *»eri]rgii loquatur. quara arntenUun da jura proferro 
non *st sibi Uni* fide* adhibend*. f! debeat, t» 1 nocenaitar facti, quid »liu* 

do inter ae 1 do *t*te, | 1 (Dig . xi non nt Judex tupenor, dir* facti, pot* 

1, 11) Sod bi M dJigenter attendant quid do facto minor** juiiee* non 

quod dicunt, v*n aacnlepi culpora pooaunt nu sentential exequi, yrl 

locurrunt. Quod ut roebua intrlligd* nolunt at dtbent juitiUxm exrrrerr, 

«t prenotandum, quod Dou* frrdvit qui Clu not lop . per venerabilrm 
in pnaapio cerium *t tern*, *1 omnia (Decretal*, it It, 11) Cf ij.r 33. 49 
qu» in ei* aunt, angrliram et bamanara * Id id., nl 3 1, 8. Don* lateen 
oaturam, rpintualis ct teinporalia. credimu* quod Fdpd qui rot Ticonu* 

iposque per so ipeum rrxit. *icut (actor J**u Cbruti, pot*«tdt*m habet, non 

mo warn gubernat, *t homjci qurtn tnntum »uper Chnrtiano*. red *t Super 

fecit prxceptd dedit, *t tranrgredienti omne* infidel** • quum rium Chrutus 

joown impKoit, vt Cm II, Ux baboent roper roan potestatem, unde 

emeu bgno, etc . Et tempore Noe. in rulmo, Deui judicium tuum rep 

ecepit Deus nwtum rad* leper* per <1* Onurn dutem tdm fidtln quam 

nuniotros. quorum pnmu* (uit *»oo mfidelea or re runt Chruti, per erea- 

... In h*c dutem Tirana succeoserunt tionem, licet non suit do ovtU ecclosir 
patriarch* 1 , judicea, regra. racerdote* Et ne pot preJwtam app*ret qued 
ct din, qui pro tempore fur runt in Top* rupee omne* La bet ]un«dirtionem, 
reginune populi Judeonim.etuedurevit et poteetatom do jure, licet non do 
usque *d Chnstum, qrn (uit naturahs facto Undo per potestatem quara 
Domuiu* et Rex n truer, do qua dicitur bdbet Papa, credo quod u gontUu, 
in PsaL Dcu* judicium tuum regi qui non Its bet legem nisi natun*. *i 
da, etc. . . Et ipso Cbnstus Jesus, contra legem nature facit. potest licute 
\ icarium auum coni tit uit Petrum et punin per Papam . Item Judeoo 
aiuroassvnn. siin^.opariibv^dodif.'.'ajver. -pstoo?. vutnun. Hyj*. xj -ooifm. ‘legem 
regm etrlorum, et quando dixit ei Etdngelu (aciunt in morahbuo, u 
Pasco ovea mens Licet in multa dis eorum prelati eoa non puniunt, et 
tincta sunt o&cia et rrguruna mundi, eodem modo *i fcereaea circa suam 
tamen quandocvmque necesso eat ad legem int eniant. .. . 
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that the Tope now held the authority of the Roman Empire, 
but ho admits that it might be argued that this applied only 
to the West . 1 

When we endeavour to sum up the principles which In- 
nocent IV. thus set out with regard to the authority of the 
papacy in temporal matters, it is, we think, evident that 
he had developed the incidental phrases and suggestions of 
Innocent III. into something liko a definite system. 

As we have said, he did not in so many words say that the 
emperor was tho vassal of the Pope, but he maintained not 
only that the Pope had the right to reject an unfit candidate 
for the empire, and the right to deride in disputed elections, 
but that, failing the action of the electors, he could himself 
appoint; and be definitely says that the emperor held the 
empire from him. 

Ho claimed to be the ultimate “ superior ” of all States, 
and this in virtue of the fact that he was the vicar of Christ, 
for Christ was lord and king of all the world, and had com- 
mitted Ida authority to Peter and his successors, the popes. 
It does not seem too much to conclude that in Innocent IV. ’s 
view all temporal as well as spiritual power in principle 
belonged to him.* 

The canonical theory of the temporal authority of the 
papacy had thus been profoundly modified by Innocent IV., 
and it is to this that we must trace the principles represented 
by Ilostiensis and William Duran <lus. 

It is natural that it is in discussing the relations of tho 
emperor to the papacy that this is chiefly developed, though, 
as we shall see, their theory is not limited to this. 


• Id id Item terra eanct* justo 
bello victa fuit ab unperatore Romano 
post mortem Chnsti, unde licit urn eet 

Pap® rations iroperu Romani quod 

obUnet. illud *4 guora junadictiouem 
revocaro, quia mjuste expoliatui eat, 
et ab eo qui non habuit jua epobandi 

alua term, tn quibua unperatorea 


Romani junadictionora babuerunt, licet 
posse din, quod hoc jure, mhcet ratione 
imperil non poesit, euro ecclesia non 

babeat impenum nisi ,n occidcnteni. 

98 Cat. Conetan. (Decretum, D 86, 
13. it) 

* Cf his interpretation of tha 
tJnmtfinn, of. OmaJon/tnA, 
p. 306. 
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Hosticn-us’ treatment of the subject is set out in great 
detail in a passage in his ‘Sumnn Dccrctaliuni,* in which 
he di'Cusses and develops the implications of the well known 
Decretal letter of Innocent III ns to the propriety of his 
legitimising the children of the Count of Montpellier, ‘Per 
Venerabilem 1 He sets out his own conclusions with con- 
fidence, but it should be observed that he recogni'es that 
other C mounts had taken a different view 

It is he siv«, contended, by some that the Pope should 
not interfere in such a matter ns legit tmisation for secular 
purposes, but 6houl<l lease this to the emperor, on the 
other hand, it miy be argued that the Pope can and ought 
to interfere in temporal matters lie first cites a Canonist 
whom he do ignites II (Huguccio) a* saying that the 
emperor holds his power over temporalities from God onlv, 
as the Pope holds his power in spiritualities, and thus the 
two jurisdictions are distinct He then cites the two 
Canonists, Man and Tancred, ns maintaining that while the 
“ impenuni " comes from God onlv, the emperor receives 
the use of the temporal sword from the Church, and that 
therefore the Pope is greater, and can u*e both sword*, 
for the Lord and Mo*es u*cd both swords 

Having thus set out the antithetical judgment*, he gives 
his own opinion w careful and measured terms lie begins 
bv maintaining that the two juri'diction* are not onlv distinct, 
and that each come3 from God, bnt the spiritual comes much 
nearer to God, and is therefore the greater The “Saecrdotmm” 
and the * Impenum ” do not differ much as to the source 
from which they proceed, but thev differ greatly m majesty 
It is this, he says, which is symbolized in the difference between 
the unction of the bishop and the king The difference is 
like that between the sun and the moon He admits that 
this analogv had been differently interpreted by various 
doctor*, but he urges that it may be properly said that as 
the moon receues its light from the sun, so the roval power 
receives its authonty from the pnestly, and as the sun illumi 


* Decretals, iv 17 13 Ter venerabilem Cf vot 


p S32. 
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nates the world by means of tho moon at night, so the priestly 
office illuminates the world by means of the royal, in those 
matters which it cannot deal with itself, such as the judgment 
of blood. 

He concludes, therefore, that while the two jurisdictions 
are distinct, as far as their exercise is concerned, the emperor 
holds the empire from the Roman Church, and may be called 
its “ Oilicialis ” or vicar. It was tho Roman Church which 
transferred tho empire to the Germans. The Pope therefore 
confirms and anoints and crowns the emperor, and ean censure 
and even depose him. The Pope is therefore the superior, 
but he should not interfere with that which has been properly 
done by the emperor in temporal matters, except perhaps 
in special cases (in casibus) ; the Pope, therefore, takes 
tho place of the ruler in the vacancy of tho kingdom 
or empire. 

There is thus “ quoad majestatem ” only one head — 
namely, tho Pope, for there is only one God, one Head, the 
Lord of things spiritual and temporal, and he committed 
all things to Peter, and Peter had both swords. The Lord 
of Lords gave him two keys, not one only, the one for 
spiritual, the other for temporal things. (Hostiensis is, 
however, careful to add that the words of our Lord had 
been interpreted in many other ways.) We are one body 
in Christ, and it would be monstrous that we should have 
two heads. This is what is implied in the Donation of 
Constantine, and if any one were to maintain that Con- 
Btantine had not the right to grant this, he might as well 
say that the people had not the right to transfer their 
authority to the prince . 1 

’ Hostienma, ‘Suirnoa super titulis VI Pricf) t. da consecr. diet. TTT ., 
decreUlium,' iv. 17, 13 (Qui fiiu sunt celebntatem. in fin. (Decretum, da 
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In lus “ CommcntTrj " on the Decretals ho adds two import- 
ant contentions, that i! the electors aro negligent and do 
not elect an emperor, the Pope elects. It several are elected 


irnerabilem (Decretals, 1 6 3l) quod 
non nt faciendum ut 6, q 3 e 1 
(D«i»tum C A 3 l) 

Bed contra, quia r*pa etiam do tim 
poralibu* «o poteet at debet intro 
mittere i eo e 1 (Dwroult, i» 17 l), 
\X . q 111 prawn* {Dunlins C 
» 1 1) n q M Aliu* (t)o 
eretum. o 13 fl 31 \KI\ q 1 
loquitur (OroRtuo e SI I IB) 
H dixit quod imperator a aolo Deo 
habet potestatem u> teraporsdibu*. 
pupa In apintualibu* ft aio junstbo 
tionfa aunt distinctr, ut dicunt pnran 
concordant uc ttmm coronara recipit 
a r*p* et gladium ob altan. 93 Di«t 
legltimos (!) et etiam ante f uit Impcnum 
quarn apoatolalu* Ala. et T dixenmt. 
quod quaravis iropcrmro • aolo Deo 
dicatur proccMiM»>, cxccutionfm taavn 
gladu temporalis acre pit ab eeeleaia, 
quaro Papa major cst et utroquo 
gladio uti potest. Sam ct Dominua 
utroquo glodio uiu* est, et Moyer* ad 
hoo * do ju not it (D’cretala, n 1, 13), 
at do majo et ob solita (Decretal*. 
I 33 6) Ego jurisdiction™ distinctaa 
asscro i et utranique a Deo proceasisae t 
ut dicit auth quo rnodo oportet epi* 
copoa [Nov., VI , rref ) tamcn quanto 
altera raagis Deo appropinquatur tan to 
major est i ergo aacerdotium majus 
Quod pnjbatur ex ordino acnpturai 
diets auth (Nov , VI . Fret ) i et aio 
intollige, quod non mult urn discrepant 
aacerdotium et iropentun, ut in authent 
de alien aut pennut ro ecclco | si 
minus col II (Sov, VIR SI), bon 
multum discrepant quo ad pnncipium 
undo procedunt, acd multum discre- 
pant, quo ad majontatem lode est 
quod caput episcopi inungitur, sod 
aruus regis i et episeopus chnsmato, 
et rex oi'eo. ut sciaa, quoa* episeopus est 
viesnus capitis nostn id est Chnsti, 
et ut ostendatur quanta sit differentia 


inter nuthontatem pontif ci* et pnn 
cipis potestatem, ut * do aa. on. o 
unico | unde in veten testamento, et 
prxeedenti (Decp>tal«, I 13, 1 S) 
Quin quanta eat differentia inter eolem 
ct lunam Uinta fat inter aacerdotem 
ct regale m dignitatem, ut a do rnajo 
et obc sol to | pneterea ad (In (De 
cretals i 33, 3 | I). Qusi verba licet 
per doctores divenitnodo exponantur, 
tu tamcn dio quod aicut luna reetpit 
claniatem a aolo non sol a lues, aio 
regalia potestas red pit autl ontatem 
a aaecrdntali non e contra aicut 
etiam anl illuminat mundum per 
lunam, quando per so non potent, 
acilicet da nocle «o sacerdotal is dig 
rut** elanflcat mundum per regalem. 
quando per *o non potest, scilicet ubt 
agitur do vin beta aanguirus. ut no a , 
no clc vel mono j qujn aunt pemusaa 
clencia vers, episeopus. (Decretal*, 
lu 30, 8) undo et 1 acculans debet 
aerviroeanonieic, 10 di lege (Deetetaro, 
D 10. 1) < do pnvi e S (Decretals. 
▼ 33, S) IYr hoc etiam innuitur quod 
aeptlea milbe* et eexcentiea et quad 
ragcsiee qua ter. et temper ejus modis- 
tatom eat major aacerdotalis digmtaa 
quatn regain . . . 

Et in auramn hujus majoritaa com. 
probatur, turn rationa ordima aenp- 
turso ut dixi, » , ver ego turn ratione 
subjecti, quod nobibus et majus est, or. 
C de eacros, *c asncimua (Cod., u 
1, 22), XII„ q 1 cepunu* (Docretum, 
C 12 1, 21), et quanto quis mebonbus 
pxeest, tan to magi* ipaa major et hones 
tior eat m auth , da defense, eivi j 
noa igitur Col HI (Nov 15. IVef ) 
Turn rations naturab, ut patet, * a 
ver qui verba et aeq Item, contra 
aicut et « pneter naturalem et huma 
nam rafionem tfliua Dei incarnatus et 
natus est, aio junsdictio spirituals 
quam eccleaai rebquit contra et * 
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it is for the Pope to hear and determine, and if one of those 
elected is contumacious, he can proceed in his absence. If 
the claims of the various persons are equal, he can decide as 


prater naturam jurisdiction!* tratut 

ail so pnacipolera jurisdictionom tom 
poralcm, si id quod do jurisdictions 
spiritual, eat in ea mcidat. . 

JO Turn authontatibus sanctorum 

inter metalfi plumbum, et aun fulgorero, 
e to . ut 96 Dial duo aunt, et c cum 
a<l vemm (Deereturn. D. 96, 10 ct 6) 
Ideo quatnvis jurisdictions* sunt di* 

1 1 net »> quoad executiouem. tamen 
imperetorabecclesia Romana impenum 
tenet, et potest diei offieialu ejus, seu 
iicsnm Ecclosia Romana in perso. 
nam roagnifici Caroli a Crxcia trans 
tulit impenum in Germanos Et Papa 
ipsum confirmat. et inungit, et eoronat, 
vel reprobat, et etiam depomt, ut patot 
s. de elo , venerabdem (Decretal#, t 6, 
34) bee enira lor imperatoru legare 
potest 11181 illos quo* Roraanorum lex 
tenet, et ecclesi® catholic® sanctio 
Quia extra non est impenum ut m 
auth. do non alia, aut permu re ec 
5 pen. col. II (Noir , VII , Epil ) Ergo 
Papa superior est argu * do elo. 
innotwt (Decretals, i 6, 20) fl de orb 
nain magistrates (Dig , 4. 8, 4) * do 
majo et obe cum inferior (Decretals, i 
33, 6) Vemm tamen quod me factum 
est, per unperatorem in temporalibus. 
non debet infrmgi per Papsm, nec 
debet so mtromittere de aubditia im 
peratons, m«i forte in easibus, Sicut 
dicitur de archiepiacopo quoad fubdjtos 
suffragaoeorum ut no * de offi ord 
quid pertmet ad ofOcium suum, vorsi. 
est autem axchiepiscopus (Decretals, 
i 31) et eeq et hoe expresaun com- 

probatur < , oo per venerabdem | 
ration] bus ibi, veruro etiam in alna 
regiombus, etc (Decretals, it 17, IJ). 

Ergo vacante regno et impeno «ue- 
eedit Papa, ut *. de elect ; inter uni 
versa* (Decretals, i 6, 18) et no- Casus 


item m curia Romana et soq (Decretals, 

fi. 2. 10) 

Kcc mi rum quia Chnstu* reliquit 
ipoum successorero, seu vicanum suum 
pKnimionnu, ct rnajorem, ut t, s per 
venerabdem j sane. (Decretals, iv 17, 
13), « de trans). quanto (Decretals, 
i 7, 4) Ergo quo ad majontatem, 
ur.uni caput est tantum. scilicet Papa : 
anus debet tantum case caput nostrum, 
dominua spintualium et temporalium : 
quia ipsms est orbi» et plemtudo 
ejus' uts dedeci tua nobis (Decretals, 
in 30, 26) Quia omnia commwit 
Petro, « . do raaio et obo solitw 
(Decretals, i 33, 6) et do el«o signiAc 
in 6, (Decretals, i. 0, 4), et Petrus 
utmmquo gladium habuit Undo 
dixit, ecce duo gladii hie Ideo etiam, 
dominua dominomm, non aino causa, 
dixit Petro i " Et tibi dobo clave* 
regm crelorum,” ct no non dixit 
clavem. sed claves, scilicet duas, unam 
qu® claudat, et apenat. liget et solvat 
quo ad spintuaha, aliam qua utatur 
quoad temporalia Lioet hoc verbura 
multi* all is media exponatur, ut no. 

• , de poo aub rub de remissiombua 
(Decrotals, v. 38). id hoc i per vene 
rabilero { rationibus (Decretals, iv 17, 
13). XL diet, c 1 (Decretum, D 40. 

1) , 21 diet in novo (Decretum, D. *1, 

2) . XX di (Decretum, D 20, Fref) 


Chnsto, pro monatro esaet, quod duo 
capita baberemus, ut ». de off. ord. 
quomorn (Decretals, i 31, U) K<y, 
etiam expreeaun innuilur 96 Dist Con 
atantinus (Decretum, D 96, 4) et si 
dicaa Constantinua non potuit ilia con 
codere, respondebo, ergo ueo populua 
po testa tem suanj in pnnoipom trans. 
ferto, quod tamen falsum esse con. 
slat, super quo vide quod no. * de 
Cbnstit quia poasit, versi item populua 
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he pleases 1 This is a somewhat largo interpretation of the 
well known Decretal letter of Innocent III , and is no doubt 
based on Innocent II 

Some of these judgments aro related to the emperor alone, 
but others have i more general significance, and we must 
therefore turn to some other passages in his works In lus 

Commentary on the Decretals we have some important 
statements on the relations between the temporal and spiritual 
powers in gcneril The spiritual power is superior to the 
earthlv in three points in dignity, for the spirit is greater 
and more honourable than the body , to time for it was 
earlier and in power for it not only institutes the temporal 
power but also has authority to judge it, while the Pope 
cannot be judged by an> man, except in cases of heresy * 
In another passage m his Summa ho again says that the 
Pope has both swords, and that ho thus deposes kings, and 
not only creates kingdoms but transfers them For the 
Pope receives from God alone tlio authority of the earthly 
and heavenly empire* 

* newt en i Io Decretalium Iabn» Ncac t squon smangelo* Jud ravunu* 

Commentaru 1 6 31 1*1) EWtonbu* quanto maps secularm ) Ipsa 

igitur ufgjgentibus mperutoretnel gore tarn Mi tp ntualia ft • dox ft a nun no 
Papa fbgct ft u plurea flfcti aunt do jud catur quod do r»pa omnmo 

juro utnuxquo cognoocct ft diOlmft vfrum fat 0 q 3 Nemo fte f 
ft a a4 qua port um eootuma* fufnt al o rum (Deere turn C 0 3 13) ricepto 
non obstante pe us absent a in causa tnm no hefeseos, XL. D a Papa 
procfdjt t to eitro d n atatuimui (Dec return D 10 6) 

(Decretals \I i 6 1) Et ai • Host emus Summa super t tulis 

omnia pano aunt fax ere potuent cui Decrctalium 1 ir 8 Nani ob Bio 
voluant (Papa) omtus d grulaa ecclosiast ca 

* nost ensis In Decretal urn Libns onpntm oumit X\II del 

Coromentan i 13 1 10 Bp nlual a (Doc re turn D xxi 1) et ut rum quo 
(potestaa) pr or est terrena n tnbux glad um 1 abet XXI diat c I (Do 
aebcet in d gn tato aree majontote ere turn D *33 1) LXm dist tibi 

in quantum ap ntua est major ft domino (Doc return D 63 33) unde 
d gnior quam corpus Item pnor et regea depon t ut W q VT al la 

est mst tut ono demum per et c nos sanctorum et e curstos 

racerdot um jubento Domino regal j (Doc return C *v 6 3 4 6) 1 q IV 
potestaa est ordinata aed et pnor quia prasulatus (Doc return C i 1 (), 
est n potestat© s xe auctontato nun 96 diet duo aunt (Dec re turn D 96 
sp ntualia autontas terrenam potos e 10) et non solum regnum con 
tatem mat tuere habet ut ait judicare atitu t immo transfert a do elo 
outera m bona non loent [I Cor VI oeneraVlem (Decretals, i 6 31) 
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In another passage in the ’‘Commentary” be discusses 
that Decretal letter of Innocent Hi. in which, while forbidding 
an appeal in ordinary circumstances from the secular courts 
at Vercelli to the papal, he allows this in cases of a failure 
of justice, especially in the vacancy of the empire, and where 
there was no superior to whom appeal could be made. 
Hostiensia founds upon this the conclusion that if a ting 
or other pnneo, who hOB no superior, dies, or is negligent in 
administering justice, tho Popo succeeds to his jurisdiction, 
and tins is founded not on tho “jus commune,” but on the 
“plemtudo potestatis ” which tho Pope possesses ns the 
near of Christ. Hostiensis, however, admits that there is 
a difference of opinion about this. 1 

Perhaps the most remarkable illustration of the position 
of Hostiensis is to be lonnd in another passage in his * Sumnxi,’ 
where he disensses that well-known Decretal letter of In- 


et quod (Romanus pontiff*) a »do 
Deo recipit poteetatem terrem annul 
et rreleatia imperii, 21 , dist. cmnri 
(Decretum, xxn 1) 

1 llosliensis, * Comments™,' u 2, 
10, 4 (vacante) Hoc e«t propter defee 
turn tmpemtona in cujus jure tamen 
papa eucredit, unde et ni aim* rector, 
aln aupenon quam unperaton tubditiu, 
mortuua easet, vel vivua negbgena 
repenretur in reddenda ju-titia . tune 
non devolvetur junsdictio ad Tepam 
Bed ad prunum Bupenorera Si qusras 
vationem diversitalia. hire est. quia 
eicut alias in consuznli casu legitur, 
non est tanta commumo inter papam 
et tnfenorca quanta in eundem et 
unperatorera . . . oam specials est 
conjunct! o inter papam et imprra- 
torem, quia ipsum ecaminat. approbat 

quam domino, et ab eo tenet impeoum 

et ejua est advocatue ut eolhS'tur. *. 
elec venerabilem (Decretals, i 8. 34) 
et 83 Dist ego Ludovxcua, et c. tibi 
domino (Deereturo. D 63, 30, 33) Et 
rode est quia, do jure imperii quod 


eueredat Papa irapeno vacante. . . . 
Quid n rex vel alius pnneeps qui 
aupenorrm non habet, mortuut eat, 
vel in reddenda jurUUa negligena repe- 
ntur 1 Rerpondeo tuno dicendurn est 
idem, quia m jurisdictions auocedit, ar. 

, q 8, alius (Decretum. C IS. 
6, 3), • . do rloctione,cunnoteruni versus 
ad S. (Decretals, i 8, 18) Sed si 
pnncipatus non tenetur ab eo, non 
facit hoe do jure commum, aed do pleni* 

tudme potestatis, quam habet, quia 

vicanu* eat Jesu Christi, I. tit. I. 

(Decretals, u 1, 13) Tel die, quia 
vacantibus reguia non habet so mtro- 
mittere papa, utsi in modum denua- 
ciatioms ut in eo i. novit, secundum 
d. n cujua est luee tota glo. (Innocent 

IV, Apparatus in e. 13, Decretals 

U 1). Tu vero die as quia vacantibus 

fegms et pnncipatibus quibuscunque 

judex etiam eeculanB neghgens est in 

justitia exhibeada, Tape non solum 
do pleoitudmo potestatos, aod etiam 
do lure et consuetudine potest et debet 
lustitiam facer*. 
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noccnt III m which lie repudiated nil intention of interfering 
with the jurisdiction of the King of France, or with the fend'd 
court, but chimed the right to intervene on tl c ground tl at 
the King of England lnd complained that the King of France 
had einned against him for questions concerning sin 
belonged to Ins jurisdiction and especially if they involved 
the maintenance of peace and the sanctity of an oath lies 
tiensis seems, ns we understand lam, to bo alarmed lest tho 
letter of Innocent III should be interpreted as meaning that 
the Pope did not possess both swords, that the temporal and 
spiritual jumdictiens arc distinct, that tho * Sacerdotium * 
and the Imponum proceeded from the same source, and 
that the-efore tho Pope should not interfere in temporal 
matters except in Buch special cases as when the secular 
judgo was negligent, or when tl o Impcnnm was vacant 
As we understand him, IIostieOEis himself contends that 
the Pope is greater than tho emperor, for Chnst gave to 
Peter the laws both of the heavenly and the earthly empire, 
and ho holds both tho swords, although he entrusts the 
exercise of the temporal sword to emperora and kings It 
is the proper function of tho Church to maintain peace, and 
to cause it to bo kept IIo concludes by saving that all eau«cs 
wlncli involve the question of an oath, or tho defect of justice, 
or of peace, or of sin, can bo brought before tho Church 1 


* Host rnsi* Commentaru tl 1 
13 1 Per hoc quod d c lur hio pat«t 
quod Pops non habet utnnnqoo chi 
dium et q od junsdict ones aunt din 
tincta? Ad idem 66 di cum ad verum 
(Doc rot urn D 06 6) i- do appel a 
duobus (Decretals u "9 7) Immo 
sacerdolium et impcnura sb eodem 
pnne p o processerunt, in autbent. 
quomodo o a in pnne p o cull I 
(Nov I \I Pref ) Ideoqua Papa 
non ha bet so inttom ttere da tempo- 
rabbu. ■ qui 61 amt legt caueam 
(Decretals iv 17 7J Kin in tub 
aid um put* cum judex eevulans 
negbgeos eet vel cum vacat unpenom. 

Sed vidctur quod Papa ait major im 
pern to re retro enun jura eeriest a 


et terrem impen a domino aunt com 
missa. 2' Put c I (Dec return D 
XTU 1) et utrumqno glad ran ipeo 
habrat XJnde et Ipte ait Luc., \\II , 
Ecce gladi duo hie Quem pate*, 
latent ad auos auccessores transmisit 
"VL. Del (Dec return. D 40 1) 
exeeut onera tomen gladn temporalis 
irapcratonbus et regibu* dimuut. Qua-, 
dam emm alua possum us comm ttere 
qu» nobis non possum us ret nere ut 
patet i da Inal c. fin, et TII„ q 2. 
quatuor (Decretals iu 7 7 Dec return 
C xi 2 27 28) (contra pacemt. Ad 
ecclonam emm epee tat poeem eer 
xaec et face to obaervan ut 1 et no a 
de tre et pac c ( et 2 (Decretals 
i 84 1 ") » de transa c f (Decretals 
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If wo endeavour to put together the various aspects of the 
theory of Hostiensis on tho relations of the temporal and 
spiritual powers, the first thing that seems to us obvious is 
that he continues the method of Innocent IV. — that is, he 
draws out all the possible significance of phrases used by 
Innocent III. into large general principles. It should be 
observed that he is quite clear that the secular power is 
divine in its origin and nature. There is no trace of the 
supposed conception that secular authority was in its own 
nature evil. 

While, however, he conceived of it as coming from God, 
he was also clear that it was not only inferior to the spiritual 
power in dignity, but that it was derived from God through 
tho spiritual power. For both swords belong to the Pope, 
and it is from him, and subject to his control, that emperors 
and kings wield the temporal sword- The Pope retains tho 
right to reclaim the direct authority even in temporal matters, 
in virtue of the “ plemtndo potest at 13 ” which he possesses 
as the vicar of Christ, m such cases as the vacancy of the 
empire or of any kingdom, or of incompetence or defect of 
justice m the ruler, and in all cases of 6 in. 

These principles apply to all political societies, but he 
looks npon the empire as being even more strictly subor- 
dinated to the papacy. He maintains that the Pope has 
the right to hear and determine all cases of disputed elections, 
and while he does not actually say that the emperor was a 
vassal of the Pope, he holds that he may properly be called 
an “officialis ” and vicar of the Holy See. 

How far then do these judgments of Hostiensis correspond 
with those of other canonical writers of the middle and end 
of the thirteenth century t We shall find some interesting 
parallels in earlier as well as later writers. 

One of the earliest commentators on the Decretals was 
Godfrey of Trano, and while we have not found in his work 

1. 38, 11), XXIV. q m., *» qws mam rations jnrtraenti, defect os jo*, 
ronupetas, et c. patera arum (Decrettun, titue, pans et peccati, ot ex piemissu 
C 2t, 3, ZJ, ZtJ ... So. ergo quod collig] potest, 
qnahbet causa potest defem ed eerie- 
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any direct discussion of tho relation of the papacy itself 
to tho temporal authority, it is significant that in concluding 
the di*cu*sion of the first title of the second booh of tl e 
Decretals, Do Judicus, he lays down very emphatically 
the principle that in all ca«cs of defect of justice in the secular 
court, the aggrieved person bis the right to turn to tho 
ecclesiastical court, and he contends that there is nothing 
unreasonable in this, for originally all cases whether of the 
clergy or the laity were taken to the priest for judgment, 
and the layman is only returning to his original court In 
cidentnlly ho asserts that there was no such process for lack 
of jnstice from the ecclesiastical court to the secular 1 
There was no doubt nothing new in this contention of 
Godfrey of Trano Wo have pointed out chcwhcrc that this 
principle had been maintained by almost all the Canonists,* 
but Godfrey s contention is no doubt immcdiatelj related 
to the claim of Innocent III ,* that he had the right to receive 
the complaint of the King of England that tho King of 
Trance had transgressed against him Innocent is careful 
to say that he had no intention to dispute the authority of 
the feudal court, but he claims the nght to interfere in 
any case of alleged am — this belongs to his jurisdiction 
(How far this claim was effective cither in the ca'c of 
Innocent HI or in the later and parallel case of Boniface 
VHI is another matter, with which wc deal el =e where ) 
The contention of Ilostiensis that the emperor may properly 
be called tho oflicialis or vicar of the Pope may be naturally 


* CoHredus de Trano Surnma super 
t tulos Docretobum u 1 (fol 2S) In 
•umraa notandum rat quod quamvis 
defic tnte jud ce aeculan sueredat 
ecclewasticus ut t ti pf cum ait 
generalo et c licet m fino (Decretals 
6 10) nee tamen hoc convert tur ut 
» e ti quah ter (Decretals u 1 17) 
Nee obstat autem. ut elenci spud 
propnoa episcopoa (nerv VI ) et VI 
q m quia cum clenco (Deere turn C 
XI 1 15) Nam puto Os ] unbud 
derogatum Nec de divereltate eupe 


nons rmrens Nam olim omne* eausx 
cleneorum et laiconzm deferebantur 
ad saeerdotee ut i qui 6 sunt legi 
per venerablem (Decretals iv 17 13) 
XI q 1 Sacerdot bus et c relatum 
(Decretum C n 1 41 (] U q \ 

*i quis presbyter (Deere turn C 2 6 4) 
Et ideo *i laicua redcot ad luura 
pnroar um forum non v detur ejus 
conditio detenor fien 

* Cf History of Medieval Polit cal 
Theory vol u p "38 eg 

• Decretals 1 13 
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compared with a statement of a Canonist and Civilian of 
the first half of the thirteenth century, P.o fired of Beneven- 
tum. In one of his works where he discusses the nature of 
the feudal relation, he maintains that the emperor — i.c., 
Frederick II. — held Sicily as a fief from the Pope, and he adds 
that many said the same thing about the empire. 1 This is, 
as far as we have seen, the first appearance of the suggestion 
that the emperor was a vassal of the Pope, after the famous 
but ambiguous phrases of the letter of Pope Hadrian IV. 
to the Emperor Frederick Barbarossa in 1157.* It is true 
that Hosticnsis is careful to avofd saying that the emperor 
is a vassal of the Pope, but his terms are at least not very 
far removed from this. 

Another Canonist, contemporary with Ho3tiensis, Bona- 
guida of Arezzo, in his treatise on ‘ Dispensations ’ sum- 
manses tho various aspects of the position and authority 
of the Pope in terms which aro parallel to those of Hos- 
tiensis. The Pope, he says, is above all councils and laws, be 
has no superior ; it is he who has on earth the fulness of power 
(plenitndo potestatis), he is the vicar of Chnst and holds 
the place of God ; it is he who binds and looses in heaven 
and on earth, to hun God has committed the laws of tho 
heavenly and the earthly kingdom ; he has both swords, 
the spiritual and the temporal ; the Pope is tho successor 
of Peter and the vicar of Jesus Chnst ; it is he who 
confirms and consecrates and crowns tho emperor, and 
confers upon him the “ exercise ” of tho temporal sword, 
and it is he also who deposes him, as Innocent IV. had 
deposed Frederick. 3 


1 RoRredua da Benevento. ' De 
Li belli* et Ord.no judiciorum.’ V (fol. 
118) “Nunc do vasallis videamus, 
et quidom vasalb Bunt, qui rom aliquant 
ab aliquo in feodum recipiunt, eicut 
dominua imperator a papa habet 

* M Q ‘ Cons tit utiones.' Vo!, 

i. 161 

* Bonaguida d' Arezzo, ' De dis 


ponsationibus. ‘ 80 : Solus Papa prat* 
xmssa m ul toque alia potest, do q tubus 
pauca infra, quodam compendia adno 
temus Ipso ©st supra orrtno concilium 
et omno ststutum . . ipse est qui 

supenorem non habet - ■ ipso coolest* 
habet arbitnum . , . 81. Ipse Cat qui in 
toms habet plemtudiaem potestatis . . , 

Ipso est vicarms Jesu Chnsti et viocm 

ac locum ven Dei tenet . 83 Ipse 
est qui abaci vendo in tems almolnt*' 
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It i% howoter, m tho most important canonical writer 
ol the latter part ot the thirteenth century, that is, William 
Duramlus, that the most complete parallel with the position 
of Qosticnsts is to bo found 

Tho Tope, ho says, has both swords, he Is tho successor of 
Peter, and the vicar of Christ, ho has tho “ plenitude potes- 
t itis ’ , what bo pleases lias the force of law, he rules and 
judges all thmgs, for the laws of tho heavenly and earthly 


empire have been given lnm 

in rain tt in term I pat ip corli* 

quodrunque vinculum ctijus nemo 
contrmnat. quia non homo red Deua 
ligit, qui dedit hommi bun potes 
tatem 81 Ipao cat qul armper et 

ubiquo utitur palio in rngnurn pleiutu 
dim* polestali*. 8S Ipae e«t cui nemo 
dieero pote«, cur it* fact* ipae »«t 
•pud quem e*t pro ratiooa volant**, 
quia quod el placet legis babet vigo- 
rem . 88 Ipae rat *olutus a legibu* 
, digoa vo* tamcn roajentate rag 
nanti* legibus allipatum vs pnn 
cipem proflten ilia e»t qul roca 

divma prvfcrtur omnibus chmti 
am* . 87 Ipse ait cm Jura eeriest n 
ct tcfTcm Impcm a Deo quidera com 
niusa itinl Ipae cat qul habet 

utruinqua gUdiuro, rpintualcm at 
tempo rale to. undo in Evangrlio * Eee* 
duo gladn cunt hie,' at dommu* noatcr 
cuju* vices ip« gent, utroqua gladio 
unu c*t et Moiae* in velcr* Testa 
mento utrumqua gladium habuit ct 
Cbnstus in novo Solum beatum 
Petrutn pnnnpom fecit ct nura vi 
ctrnim rtliquit, et ipso Papa successor 
eatPetn et JesuChrutl vicanus 88 
Ipso eat qui confirmat, coi»"Ocrst et 
coronat imperatorem Et ezcqu 
tionem gladu temporalis eibi com 
nuttit, . . et ipso post coronatum 
ttnpcnumetcont&nvatumdcpcnut, ct 
m constitutiona Innoeen IV ubi d« 
posuit Fredencum 

1 IV libellous Durandu*, ‘Speculum,* 
I p 61 (da legato) (id Basil 1 5' 1) 
i Ipse (Papa) hahet utrumquc gladium. 


by (iod 1 

scilicet tcroporalcra et cpintualcm, ex 
cormniwom Dei ut XM1 , D.sl I 
(Decretum D xxii 1 ) et in Evangebo, 
l era duo gtarlu et Donuoui cujua 
Ipse Ticca gent utroqua usui ert, ut 
* di quomam (Deere turn D * 8) 
idem et SB di. cum ad veruttv (Deere 
turn, D 98 8), aed et aln qunndoqua 
habarent exereilium utnu«qu« plain, 
ut extra- da »CDt- ex co. dlccto libro 
% I (DecTrtal*. v 11 6) 

Ipse e*t successor Tetn et vicanu* 
Jesu Cbnsti, vicem non pun hommn 
red rrn Del gerens in tern* . undo 
ommia re git et dispomt et juticat 
prout aibi placet et quilibet epi* 
copua ait quoad quxdam vicanu* 
Cbruti . Habet etiam Tap* plewtu 
dinem potestan* ad quam vocalu* rat. 
Alu vero m partem aolicitudims aunt 
voeati et dumroodo contra Cdem 
non vemat, in omnibus et per omnia 
potest face re at dice re quicquid placet , 
auferendo etiam jus suum Cui vult- 
qoia non eat qui ei dicat, cur ita facia 
nam et apud nun e»t pro rations 
voluntas, et quod ei placet legis habet 
vigorero (Inst , i 2 C) Fotost etiam 
omna jus toUcre, et da jura supra jus 
dispensaro item non habet Supe 

norem sod ipao super omnes 

est non potest ab aliquo judican 
et babet, in terns plemtudincoi 
potestati* Item ei jura ecelcatia 

et terretu impcm a Deo conecssa 
aunt ut \XII Diat c I (Dccretum, 
D xxi. 1) 
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The Pope is the “ ordinarias ” of all believers, and therefore 
acts in the place of the emperor or of any king or prince who 
has no superior, in the case of a vacancy ; he admits, however, 
that there was some difference of opinion about this. The 
Pope has also power to intervene in any question of special 
difficulty or doubt, and in any question of peace. Borne is 
the ** communis patna ” of any “ qui non babet jus revoeandi 
forum ” 1 These are notable phrases, especially the claim 
that the Pope is “ ordinarins ” not only of the clergy but of 
the laity. We have seen that Innocent IV. had used the 
phrase ‘‘index ordinanns.” In other places again Durandns 
maintains that the emperor can be accused before the Pope, 
not only of heresy and sacrilege, but of any great crime, 
and that the Pope can depose the emperor or king who is 
convicted of any of these crimes ; and that if they are not 
guilty but only incapable of ruling, he can give them guardians 
or “curatores.” * This last clause is founded, as the text 
will show, on a Decretal letter of Innocent IV., afterwards 
embodied in the Text. It should, however, be observed that 
Durandus held that the Pope also can be accused of heresy 


> Id , it Do competent!* judia* 
editions (p 397) Vacant* impeno, cog- 
noacit Papa vel ejtia delegatus do feudo, 
extra do fo eompe licet. (Decretals, 
u 2, 10). vel etiom regno, vel pnncipatu 
eupenorem non habentibu*. ut. XV , 
q VI alius (Deeretum, C 15, 6. 3) 
Item at extra do elec cum inter 
universes, in fi (Decretals, « 6, IS). 
Quod ideo eat, quia ost ordiaanus 
omnium fidelium, ut 1 5 proxi. Vel 
die quod regms vacantibus Papa so 
non mtroirnttet nisi quando m znodum 
denuntiatioms petetur secundum Pa 
pom . . cum quid lmminet diffiedo 

vel ambiguum inter judicea, recurntur 
ad ecclcsiaxticum. at extra qui 61n suit 
legiti per vcnerabilem | Rat iambus 
(Decretals, iv 17, 13) . . . Ratione 

de quaUbet ceuas, extra do jud:. novit. 
(Decretals, u. 1, 13). P.ationa loci, 

undo Roma : quia communis patna 


eat convemtur quilibet, qui non habet 
jus revoeandi forum, g. ad munici 
Roma (Dig , 50, 1, 33), V q II. vocatos 
(Deeretum, C v ll 1), extra de forO 
eompe. c 6n (Decretals, u 2, 20), de 
dll c. fi (Decretals, u 8, 4), SI q IV. 
Cuncta (Deeretum, C ix. 3, 7), ff. do 
judi, n it qui Roms (Dig., v. 1, 34) 

* Id id , i De accusato (p. 200) = 
Bed die quod imperator accuactur 
coram Papa do heresi, sacrilegio, «t 
perjuno, et quobbet gran cnmino, et 
ab eo judicatur 

Id id , i De legato (p. 46) s 
(Papa) depomt imperatorem propter 
ipsiua miquitatem, ut extra de re judi- 
ad Apostolice, lib VI, (Decretals, VI . 
2. 14, 2), etiam reges ut XV., q Vt 
Alma (Deeretum, C xv 6, 3 ) : et dat 
eia curatores, ubi ipei sunt inutile* 
ad regendum, ut extra ds sup neg. 
prelat. grandi, Ii. VI (Decretals, VI., 
i 8,2). 
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by a council, or a pnnce, or the whole body of tho faithful * 
In another phee again he maintains that tho Tope approves 
and confirms the person elected to tho empire, or he can 
reject him for just cause, and if several Imo been elected, 
he can pvc the empire to whom'oever ho will lie con 
secrates and anoints and crowns the emperor, and can depose 
him cicn when he has been crowned He mention# that some 
held that tho emperor had tho orders of a pnest, while others 
said he was sub deacon, but bo gnes his own judgment that 
bo has no orders * 

It would then 6ccm evident that it was upon the principles 
and methods of Innocent IY as a Canonist that tho theory 
of tho Canonists of the later thirteenth century, with regard 
to the temporal authority of the papacy, was founded, 
and that in their hands the theory took the form that, while 
the exercise of temporal authority was left to tho secular 
ruler, it did In principle belong to the Tope, for it was 
derived from God through him, and he could, when need 
aro«e, reclaim it 

This chapter i«, it will bo observed, limited to the portion 

1 Id id., Do tnuuto (p. *00) 31) El un junlu ex cat uu rrpelL t, 

r*pa ft aro tintuns do herrul accti at (bi., rt etiam Jura coronatum do 

•at or XL. di >1 r»p* (Deeretom D pomt ut extra do ro jud ad apoatolico 

40 8) et tuno eel a »ynodo yel a lib VI (Decretal*, 1 * 11 5) 
pnne po ut XXIII q y pnue pee Item ordmat ww oatn imperator 

(Decretum, C xxi 5 *0) et 88 di ordmem babet ut 63 D «t talent mu 

• cut quamvis et c no» ad Gdem ,n fine (Deere turn D 63 3) et | pnnci 
(Deere turn D 96 15 et If) yel a cor p bus to fnt (Decretum D 63 D et. 

pore fidelium eu dm ubi nora (Do Grat pool c 27) D cunt emm quidam 

cretum D 96 -I) ycl ai aubnuttat ao quod babet ordmem aacerdotaiem 
al cui judic o * q 7 nca n (Decretum prout do f! do re rum divi s era 
C. u 1 <1| fl de Jur om jud et (D g I 8 9). Alu dicunt quod eet 
receptum (C m 13) alia* nunquarn (ubdiaconu*. Tcrt dicunt quod non 
accusatur cat iubd acocua »e<l epucopo in off CIO 

* Id id„ i 2 De legato (p 49) aubdiaconatua mi nut rat Tu d c quod 

Approbat (Papa) eloctum in impera null um babet ord nern et quod die tur 

toretn et confirm at \el tnfirmat elec in pie c juxta ordinem meum expone 
jpuua grat ficando cm vult cum amt jd cat offiejuro Babet emm earac 
pi urea in diacordia elect! conaecrat tetem nulitarem ut 1 q 1 quod 
et inungit et coronal ipaujn ut extra quidam (Decretum C I 1 7) 50 Di 
de elec venerabQem (Decretal* I 6> at si qu a post {Decretum D 69 61) 

VOL V Y 
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of tbo Canonists with whom wo have dealt. The character of 
the theory of other extreme papalist writers like Ptolemy 
of Lucca, tf indeed ho was the continuator of St Thomas’ 
‘ De Regimine Pnncipum,’ or Uko Ilenry of Cremona, requires 
another discussion, and these theories must not be con- 
founded with the much more cautious and restrained position 
of St Thomas Aquinas lumselx. 
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CHAPTER VI 

THE TIIEOPl OF THF TEMPORAL POWFR OF TIIF 
PAPACV. IN \I\CE\T OF BTAUVAIS, PTOLJ M\ 
OF LUCCA, AND ST THOMAS AQUINAS 

We have soon the development in the Canonists of the theory 
that the temporal as well as the spiritual powers bclonpcil 
in pnnciplo to the Pope, but we must not assume that this 
theory was accepted either by tho ecclesiastical writers in 
general, or by those who represented tho standpoint of the 
secular authorities We must therefore examine the position 
of these writers, and we do so in this cliaj ter with reference 
mainly to Ftolcmy of I ucca and St Thomas \qutna* 
Before, however, we deal with these wc may take account 
of some of tho statements on the subject which \mccnt of 
Beauvais thought to bo sufficiently important to be included 
m bis great encyclopTdic work 

Wc may begin by observing that \mccnt cites, as from 
Gratian s Decrctum, the words of Tope Gelasiua m which 
he had said that Christ Himself separated tho temporal 
from the spiritual office, and had given to each its own 
separate function 1 

With this ho cites a passage from a work of Hugh of St 
Victor which describes the Church as tho Umversitas 
of the faithful, which is tho body of Christ, and says that tho 
' Umversitas is composed of two orders, tho clergy and tho 
laity , two forms of life, the earthly and the heavenly , and 

1 Vincent of Beauvais Spec ultra act bus propnia et digmtat bua die 
yoI u 7 31 Mediator Dei et tinctis offic a potestatis utnusqua 

horoinum homo Chrutus Jesus e c disc ret t 
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two authorities, tlie secular and the spiritual ; tho head of 
the secular power is the king, tho head of the spiritual power 
the Pope. As, however, the spiritual life is more honourable 
than the earthly, so tho spiritual power excels the earthly 
in honour and dignity, and the spiritnal power both in* 
stitutes and judges the secular. The spiritual power was 
first created by God, and can only he judged by Him, and 
in the Old Testament the priesthood was first instituted by 
God, and afterwards the royal power was ordered by the 
priest, at the command of God . 1 

We may possibly conjecture that Vincent was using the 
passage for Hugh of St Victor as a comment on or explanation 
of the Gelasian passage, and that, while he recognised the 
authority of each power, he also wished to make it clear that 
the spiritual power was not only superior in dignity to the 
temporal, but also prior to it in time, and had its place in 
its creation and possessed a judicial authority over it. 

This interpretation of Vincent’s intention is confirmed 
when we observe that in tho same place Vincent goes on to 
cite that letter in which Innocent III. had set out to the 


* Id id , 31, ‘ Hugo d© Sacramentis.* 
k. 2 “ Ecclesi* Sancta i. umversitaa 

fidehum corpus CVmsti voeatur propter 
spiritura Christ, quern occipit. . . . 
Umvorsitaa autem hieO duos ordines 
complectitur, Uncos et clencos, quasi 
duo latera corporis uni Ufl : quasi n. 
ad simstram sunt laici qui vitas pre- 
sents necessitatis inacmunt, dcnci 
vero quum ea qu® Sd spiritualero 

vitam pertinent dispfensant, quasi 
dsxtra para. . . Du® quippo vitsi 

sunt, una terrena, alia cceleetis. Uds 

qua corpus vivit ex anima, alia qua 
enima vivit ex Deo Vita terrena bonis 

terrains abtur, spintualis spintualibus 

Ot autem in utraque vita justitia (erveat 

secundum neeessitatem, vel rstionem, 
studio ac labors acquirant, deinde alii 
qui ea potestato officii commissi, se- 
cundum sequilatem diepenaent Prop- 


ut rare qu© vitara distribute. po testates 
sunt constitute soculans et spintualis, 
tn utraque disera Suet gradus »t or. 
dines Terrena polestaa caput habet 
regem, spintualis habet summum pon- 

dignior eat, quam terrena, et spintua 
quam corpus, tsntum spintualis po 
testa a terrenam honore ac digmtate 
pjEcodit Nam spintualis terrenam et 
instituere habet ut sit, et judicare si 
bona non fuent Ipsa vero a Deo 
pnmum inatituta est, et cum deviat 
a solo Deo juclican babet et potest, 
sicut senptum est, ■ spintualis dun- 
•heat omnia,' Ac Nam et m veten 
Testamento, pnmum a Deo sacerdo 
tium lostitutum est, postca vero per 
sae-rdotmm, jubente Deo, regsbs po- 
testae ordinata. undo et adhue in 
eeelesia Dei saeerdotahs dig&taa re- 
galem potest&tem eacrat Et apostolus, 
Qui benojicat major est.' " 
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emperor, Alexius of Constantinople, tlio superiority of tlio 
ecclesiastical authority over the secular, and compared the 
Church to the sun and tho king to the moon , 1 and -what 
is much more ftigniAcint, Innocent III a citation in lus letter 
to FI lhp Augustus of France of tint Constitution of Sirmond 
which allowed any party in a law suit to transfer the ca*e to 
the Court of the Itidiop 1 In another place again \ intent 
cites, from a work which he cills Surami do Casibu*, a 
passage which lavs down tho f ir reaching principle that tho 
Church not onlv cm excommunicato and depose any ruler, 
either for Ins own heresy or for negligence in extirp iting hcresv, 
but al'o can depose any secular pnnee for general negligence 
and incapacity, as Popo Zachams deposed tho King of the 
rranks and as Innocent III deposed tho Emperor Otto It * 
This is obviously related to the principle set out bj Innocent 
IV, Hostiensis and William Durandus, 1 but it goes a little 
further than Innocent and Dunndus, for while the) claimed 
that tho Pope had the right in ca«os of incapacity and neg 
hgcnce to appoint a curator or guardian, and that tho 
Pope * succeeds to tho princes jurisdiction, the ‘Summa 
de Casibus ’ Bays that the Popo can depo«e him ‘ 

Wc must, however, ob«ene that in another place Vincent 
cites a passage from a work which he calls Summa Juris, * 
which says very plainly that while a constitution of the pnneo 
has no authority m ecclesiastical matters, m secular matters 
and in the secular court it is valid against auv canon, unless it 


1 Decretals i 33 Ct ul n p. 
*15. 

1 Decretals u 1 13 Ct vol 

r 

* \ ineent Speculum u 0 55 (Ex 
Summa de Cat bus ) Ex pwriuiM 
inter alia coUige notabiliter quod Judex 
rel potestaa eeculana, Don aolum prop 
ter herea ra suatn eed el am propter 
negl gentiam circa hr tea m ext rpan 
dam. poUet non solum excommunican 
ab eccleua eed et am depotn Et 
extends hone ptenatu et ecclea » 
poteetatem quandocunquo pnneepe 
al quia teculana fuent inutilis diaso 
lutus et negligena c rca regimen et 


Just tiaro obaervandam L nde Zaehn 
naa Papa depoauit Ludoncum Rcgem 
Franco mm prcdeceeaorem Pip n pa 
tn* C«rob et Innocentios Ottonem 
Imperatorrro Et eat ratio quia omnia 
Cl rutianus rat ono peccati eEeitur 
de foro eccleeue Code dominus 
ad rrophetam Ecc* constitui to 
super pen tee et re pea Potest et am 
ccclecia propter Ipaomm jud cum 
negl gentiam da illorum <ubd tu 
jud caw 

* It would be interest n e If we could 
de term no the dato and authorsh p of 
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is contrary to the "Law and the Gospel.’’ In the ecclesias- 
tical court the canons are valid against any secular law . 1 

We have discussed this question about the conflict of 
laws in some detail in a previous volume . 1 Vincent, in citing 
this passage, seems at any rate to be aware that it was not 
admitted by the secular lawyers that the Canon Law of the 
Church could over-ride the Secular Law of the State. 

We cannot indeed say that Vincent’s citations enable us 
to form a definite or confident opinion about his own position, 
but so far as they go, while they do not represent the judgment 
of the Canonists whom wo have considered in the last chapter, 
that the temporal as well as the spiritual authority belonged 
to the Pope In principle, they do set out in large terms the 
claim to a supreme judicial authority over the secular prince. 

In the latter part of the century we come to a writer who, 
like the Canonists with whom we have dealt, represents yi 
the most dogmatic form the principle that the Pope is supreme 
in temporal as well as m spiritual matters. This is the author 
of the greater part of the ‘ De Begimine Principum ’ of which 
the first book and part of the second were written by St 
Thomas Aquinas, and bo is now generally identified with 
Ptolemy of Lucca.* * 

Before, however, we consider his treatment of the temporal 
authority of the Pope, it is important to observe that the 


• Id id , 11 7, 33 He quote* Gratian, 
Decretum, D 10, as saying : " Coo- 
atitutionei vero pnncipum eedesiaaticis 

conatituhombus non pnenuneot *ed 

ecdesiastibu* legibua poatponenda 

aunt,” but ho goes on to cite a work 
which he call* ‘ Surama Juna ’ . *' Note 
quod constitute a prinnpe lata, euper 

Si vero cacoai eontradicit, tunc etiara 

in seculanbua et in foro seculan valet, 

nisi legi vel evangelio contrana fuent, 
tuno ©mm non valet, pt »uot leges do 

foro autem eccleais*tico canon, lilt legi 
contradieen* observan debet, et eec 
undum ilium judican, neut eat itle de 
prasenpuone 80 aonorum.” 


“Super eeculan vero negotiO lata, 
ei non contradicat canom, valet, et 
ipaom e edema tamque euam approbat 

et teiiet, ac per ea negotia decidit, ubh 

canon nil etatuit Qua ei et inmuterotur 

a pnncipe ipaazn quoque immutatam 
habere debet ecdoeia, nisi per eanonem 
specialiter fuent conSrmata ” 

* Cf vol n , pp 77 80 and 227- 
233 

• For a full djicuaeion of tho question 
how much of this work is by St Thomas 
Aquino*, and of tbe reason* why the 
authorship of the rest of the work is 
attributed to Ptolemy of Lucca, wo 
would refer the reader to Grabmann 

* Die Echten Schnften dea III Thomas 
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author, as we have pointed out in an earlier chapter, Is cleir 
and even dogmatic in asserting that all lordship comes from 
God as from the first ruler . 1 He argues that this is evident, 
for the nature of the end of the fetato is to direct the life of 
the citizen to virtue and to eternal felicity — that is, the vision 
of God * Ptolemy then, following St Augustine in tho * Do 
Civitate Dei,’ contends that it was bcc.tu«e the Homans 
above all other rulers pursued good ends, that they 
merited tho empire ; it was their love of their country, their 
zeal for justice, and their “cinhs bcncvolcntm ” which tie- 
served this * Ho admitB, indeed, that there are other reasons 
on account ot which God permits lordship , slavery was 
caused by sin, and God uses evil rulers us a punishment 
for tho sins of the people*, but tho lordship which Is that of 
counsel and of direction is natural.* \Vh itcvcr, then, was 

1 St Thoroa* Aquina* (Ptolemy ot *equ»ntur quia tuno optima regit. 

Liter*). ‘ Da Itegimmo Pnoeifum.’ ,1 tain In tp»o nt flm» intentu*.” 

Ill It” Inda mamicalo *pp*™t * Deo ’Id id . nl 4 “ J t quin Inter 

omne provenim dominium •lent * omnea r»ge* et prtnnpea munli, 
prune dominant* " Itomaru *d predict* magi* luerunt 

•Id id , lii 3 i " Conrluditur orgo *0111(111, Deua tllu ihapiravit ml bent 

ei hoe, quod qurlibei re* quanto regendum, undo et digno me rue runt 

ordmatur *d encellentiorera finrro. Impenum, ut probat Auguatinu* la 

tonto plu* parlinpat da action* divma. Lib Da Or Del, dirrrua cauxu ot 

Hujuatnodi aatem eat regnum euju* ratiombua qua* ad pmo-rui perslnn- 

eunquo rommumUtm, teu eoUegn, aivo gendo *d trea fedora re powniraun, alu* 

potitur, aivo regalia, »ive cujuacunqu# ut tradatur compendiosiu* reaecatia, 

condition!* i quia cum in tend at nobiti* quarum intuitu me rue runt dominium, 

kimum Gnem, ot Philonophu* tangit una aumitur e* an»it patnai alia 
in Ettneia rt in I, Poll ti rerun,, in ipeo vero e* relo juatitin- tertia autetn 
divina pncmtclligitur actio, ot iu« Tir e* telo eivilia bene, ole ntir ” 

tuti dominorum lubjieitur regimen * Id id , in 7 and 8 

Amptiua, in regimina legislator * Id Id , in Bi ‘*6ed utrum doirj - 

•omper dobet intrndero ut cive* din mum horamia super hommem *It 

gnnlur ad vivendum iccundum vir naturale, rel a Doc permi»*um, Tel 

tutem, immo hlo cat Dm* legislators, provuum, ex Jam dicu* vent** baberi 
ut I hiloaophua dicit in 2 FUuO • • potest, Quia »i loqunmur do dominio 

iini* autem ad quom pnneipaliter per modum scmlia subjection!,, intro 
Hex Intends™ debet, in *° ipeo «t In duetum eat proptc, pcecatum, lit 
■ubditl*, eat aten.a boalitudo, qu® in dictum e»t supra. Sod si loqunmur do 
vitione Dei constant Et quia Mta donumo prout importat oRlclum COn 
Tiaio eat porfecti«timum bonum, mnxiroe aulcndi ot dirigendi, lato modo quasi 
debet movero Regom, et quemrunquo naturale potest diet, quin etinm In 
iloramum, ut buno Enero irubditi eon. ttatu innocenti® fuiaaot." 
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Ptolemy’s judgment on the relation of the temporal and 
spiritual powers, it is evident that he conceived of the political 
order as having its origin in God and nature, and that there 
is no trace in his work of the supposed Hddebrandino tradition 
that it was a thing enl in its nature. 

When we now turn to the question of tho relation of the 
temporal and spiritual powers, wo find that Ptolemy sets 
out and carefully develops tho contention that since the 
coming of Christ temporal power properly belonged to Peter 
and his successors, for they were the representatives of Christ, 
to whom all authority belonged. 

All power, he says, belonged to Christ, and he conferred 
this upon his vicar — that is, Peter — wheD he said " Thou art 
Peter,” for this signified the lordship of Peter and his suc- 
cessors over all the faithful, and the Pom an Pontiff may 
therefore be called both priest and king- 1 After discussing 
the significance of the first three clauses of the saying of 
Christ to Peter, he interprets the words “ Whatsoever 
thon shalt bind on earth shall be bound in Heaven ” as 
expressing the fulness of lordship (dominii plenitudo) which 
Christ conferred upon Peter. For as all movement and 
“ sensus ” in the body comes from the bead, so in the mj stical 
body of Christ, it comes from the supreme Pontiff who is its 
head ; and this applies to the temporal power as well as the 
spiritual, for the relation of the temporal to the spiritual 
is like that of the body to the soul ; the body has its being, 
its virtues, and its operation through the soul, and thus the 
temporal jurisdiction has these through the spiritual juris- 
diction of Peter and his successors. This, he contends, can 
be proved by the actions of tho emperor and popes. Con- 
stantine surrendered tho empire to Pope Sih ester, Pope 
Hadrian established Charles the Great as emperor, Pope Leo 
did the same by Otto I. Again, Pope Zachnrias deposed 


1 Id id. m 10 " Cum emra eidam 

(Chnato) secundum inim humamtetem 
omnia sit collate poteatas, ut patet 
IQ Hat xvi. IS, dictam pc testa ten, 
duo communicant vtcano cum dixit 
‘ Ego djeo tibi, quia tu ea rc true, Ac. 


Obi quatuor ponentur clausula., cornea 
significative dotoiau Petri, suoruraque 
«u cco mo nun super omuea fidetea, et 
propter quaa merito sumtuua Pontifex 
poioanua spiscopua dici poteat Bex 
et Sacerdoa.” 
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the Ivins of the Tranks, Innocent III took the empire from 
Otto TV , and Pope Hononns from Tredemk II /Vll this 
they did for just causes as the shepherds of the flock, other- 
wise they would not have been legitimate lords but merely 
tyrants When therefore the popes act thus for the good of 
the whole flock, their authority is supreme o\er all other 
dominion Ptolemy confirms this by his interpretation of 
the dream of Nebuchadnezzar, for after the kingdom of the 
Assyrians, the Persians, the Greeks, and the Romans, God, 


said tho prophet, will establish 
others — that is, the kingdom 
Church, which holds his place 
Ptolemy’s position is plain 

■ IJ I<1 . i i 10 6ed dominu 
pliwutudo oelenditurcura ultimo dicitur 
■ El quodcunquo 1 sravsn* super «err»m 
ent legatum et in cmlis * Ae Cum 
eium sumraus ponu/ex sit caput in 
corpore royiUco omnium fidehura 
Cbnrti el a capita (it omru» molui el 
•emru* in corpora vero , «io ent m 
propoeito Quod (i dicalur ad aolam 
tr fen-i spintualem potealetera hoo seen 
non poteat, qtua corporals et temporals 
ex (pintuali cl perpotuo deprndet. 
dent corpon* ope ratio ex nrtuto 
arum** Bicut ergo corpus per animam 
babet esse nrtutero, et opcrationem 
a ita et temporalis junvlictio pnn 
cipunv per spiritualem P«tn ct sue 
ce&sorum ejua Cujua quidi-m ergu 
rnentum assumi poteat per ea qu® 
■nveniimu in actu et geatis turn 
mo rum pontifeum et imperatomm, 
qua temporal! jurisdiction! cesaerunt 
I*nmO quidcra do Conatantino apparel 
qoi Bilveatro in impeno cesait Item 
de Carolo Slagno, quem Papa Adnanua 
Imperatorem conatituil Idem do 
Ottono I > qvu per Leonem creatua eat 
et Imperator eat eonatitutus, ut his 
ton®- referunl. Sed. ex. deqom tione 
pnncipum auctontate apoatolica (acta 
satis apparet ipeorum poteat as. 

Pnmo emm in vem truss de Zachana 


an eternal kingdom above all 
of Clmst and of the Roman 

and unambiguous All tem- 

hane potestatem riprnjii"" euper rr e -rn 
Franco ram, quia ip* im a regno c.o- 
pCMuit et omnea Laronoa a Juramento 
C lelitalu abaolnt Item do Innocentlo 
III qui Ottom quarto impenum 
abstulit sed rt Federico eeeundo hoc 
idem acrid t per ITononum Innocent!! 
im media tern suecesoorem Quamvu in 
omnibus Utis lumm pontiCcea non 
extenderunt manum, mu rations do 
1 cti, quia ad lioc ordmatur eorura 
poteotas. et cujudibet doreini ut 
proaint gregi undo mento pastorcs 
tocantur qui bus vigilantia im-umbit 
ad subditorum utilitatem Alias non 
sunt legitims domini, sod tjranm, ut 
probat pluloaopbus, et dictum supra 
Hoo ergo supposito, quixl pro 
utilitato gregis agatur sicut Chrsetus 
■ntcndit, omns supergreditur domi 
mum ot ex dietis apparet quod ex 
visions Nabuchodonosor eatis est mini 
f os turn de ttatua Sod post h»c 

1 suscitabit, ait Prophets, * domjnus 
Deua cceti, regnura quod in etemum 
non dissipabitur et regnum ejus populo 
alten non tradstur, comminuctquo 
umversa rogue et ipsura stabit in 
etemum. njind. Vitrun. ait. Oirndjim. 
refenmus sed vice ejus ad Romanara 
euclesiam si ad paocendura gtegem 
ejus mtendat ” 
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poral as well as spiritual power belongs to the Pope as the 
representative of Peter and of Christ. His interpretation of 
the Donation of Constantine is equally interesting and 
significant, for he treats it not as the source of the temporal 
power of the Pope, but as merely a recognition of what was 
always there ; and it is evident that this is not merely in- 
cidental, but rather that it is an intrinsic part of his whole 
conception. Christ, he 6ays, was indeed the true lord and 
monarch of the world, and Augustus was his representative, 
although he did not know this.* Ptolemy discusses the 
reasons why Christ did not at once assumo that universal 
authority in temporal as well as spiritual matters which 
properly belonged to him, and contends that there were two 
reasons for this : the first, that he ought teach all princes 
humility ; the second, that he might Bhow men the difference 
between his lordship and that of others.* Christ therefore 
permitted the prince of the world to rule, both in his life- 
time and after bis death, until the kingdom should be complete 
and ordered in his faithful subjects, and only then at the 
fitting time did he cause Constantine to yield the dominion 
to the vicar of Christ — that is, to Pope Sylvester, to whom 
indeed of right it already belonged.* 

The emperors who succeeded Constantine, after the death 


• Id id, ui. 13 "Quia ilia ratio 

et jnorarcha, cujua vices gerebat 
Augustus beat non wtelbgens, sed 
mitn Dei, sicut Cephas prophets' 

Cf id id , in. 1 4 . “ Sed tune ontuf 

quando incepit, quia constat toultos 
imperaase, ipse vero abjectam vitanj 
elegit. . . Ad bane autem queetioneo) 
est responsio quia pnncipatus ChnsU 

* W id . U, 15. 

' Id. id , ui. 18 : “ Et hino est quod 

fox noster Chnstus pnncipeB secuti 

monente, ad tempos, quousque vide* 

beet suum regnum asset perfectum et 


laureatiim . . Opportuno igitur tem- 
pore, ut mamfeetaretur mundo regnum 
ChnsU compoatnm, virtue principle 
nostn Jeeu Cbnstl pnncipera mundi 


bau, 

beato 

debebati 


idebcot Bilveati 


o Chnsti 


eupenua assignats m qua quidem 
oeBsione epintuali Chnsti regno ad;unc- 

in auo vigora : quia illud per sa qua*n 
debet a Chnsti fidebbus, istud varo 
aecundano tamquam admimstrans 
pnmo, abter autem contra intantiouem 
ait Christa ’• 
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of Julian, were obedient to the Roman Church, 1 but final! i, 
beeau*e the Emperor of Constantinople did not defend the 
Roman Church against the Lombards, the Tope cdlod in tl.o 
Frank, to protect it and transferred the empire from t! e 
Greeks to the German®, and thus showed that the authority 
of the emperor depends upon the judgment of the Pope * 
He illustrates tins further bj a »b«cu®sion of the history of 
the succession to the empire With CharUs the Great tho 
empire became hereditary, and this 1 isted to the ecaenth 
generation Then the Roman Church was harassed by the 
wicked Romans, and summoned Otto the Duke of tho Saxons 
to its aid, and he was created emjxror by Pope Leo. The 
empire again was hereditary in his family until Otto III. 1 
Then Gregory V. created the system and method of election, 
and this will continue os long as the Roman Church, which 
has the supreme rank in authority, shall judge that it is 
useful to the Christian people * 

The principle which is thus set out by Ptolemy of Lucca 
that all temporal as well as spiritual power belongs to tho 
Pope, as the representative of Christ, is not m its essence 

* Id i l.iii 17 defendenmt at fecit Jaitinisntu. . . . 

• Id liL, in J 8 1 “Tuno igitut ecclcsia ditto* pnneipe* fovit Po*t 
gravata Eeclesia * Longqbardi*. «t quara vero defect runt, at tempore 
Comtan ti nope! is impeno auxibura non Miehaeljs eontemporanei Carcli, d» 
ferenfe. qusa forte non pot«r*t. ejua alio pnncipe ad ioi proteclionem pro- 
potent la dimmuta, advoravit Boraanu* vnlit." 

pontdex ad «ul deferuiorvem contra » Id. id . ID 

prclictoa barbaro* rrg*ni Francorum * Id id, in 19 M Et ex tunc, at 
FrunoquidcmPipinamStephanusPaps, historic tradunt, per Cregonum quin- 
et successor Zaehanas contra Aistul turn, genera similiter Thoutomcura. 
phura reg"m Ldngobardorum deindn provua eat t lectio, ut videlicet pet 
Adnanus et Loo Carolina Magnum aeptem pnncipe* Alammam* Cat. qua, 
contra Deaidenum Aiatulphi fJium , tuque ad uta tempora pereeverat, quod 
quo extirpato, et devinclo cum aua eat spatium ducentonim aeptuagmia 
gento, propter tantnm beneScium anno rum. vel circa et tan turn durabit 
Adnanua eonciho celebrato Bom* quantum Bomana Eeclc-ia. qua, eupre 
Centura quinquaginta quinque epiaco mum gradum In pnncipatu tenet, 
poruro, et venerabibum abba turn, ira Chruti fidolibus expedient Judicai rnt. 
penum in personam magmSci prvncipta In quo casu, ut ex verbis Domini 
Carol, a Graecis tranatulit in Oermanos , supra inductis est roamfe-itum. vide- 
in quo facto aatis ostenditnr qualiter beet pro bono statu universalis ecclcais;, 
potestaa imperii ex judicio Papa videtur vicanui Chnati habere pleni 
depend, t Quamdiu enim Constant! tudioem pofestati* rm corapetit diet* 
Dopolu principle Romanara eccleaiara provi.no ex InpUej genere " 
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different from that of Innocent IV. and the Canonists with 
whose work we dealt in the last chapter, hut it is stated in 
even moro explicit and dogmatic terms. We shall see in a 
later chapter that the position of Ftolemy is much tho samo 
as that of Henry of Cremona and others who represented 
the extreme papalist view in the conflict between Boniface 
VIII. and Philip the Fair. 

We must now inquire what was the attitude of St Thomas 
Aquinas to tbeso conceptions. It has sometimes been said, 
or at least suggested, that in substance at least ho agreed 
with them ; that is what wo must consider. 

We have already pointed out that St Thomas was clear 
that the authority of the State was derived from God, and 
that tho function of the temporal order was to lead men to 
a life of virtue and to that heavenly blessedness which is tho 
true end of life. 1 St Thomas, that is, recognised tho lofty 
character and the high purpose of tho temporal power, but 
he was also clear that there was a greater and moro excellent 
authority in the world than this. There is an important 
passage in his own part of the * De Itegimine Prmcipum ’ m 
which he sets this out. Tho final end of life of the multitude 
gathered together in society is not the life of virtue, but is 
to attain through the life of virtue to the fruition of tho 
divine, and to this end man needs a rule which is not only 
human but also dinne. This belongs to Christ, who is not 
only man but God, king, and priest, and from Him is derived 
the royal priesthood, and all the faithful, insomuch as they 
are His members, are both kings and priests. The ministry 
(nnnistenum) of this kingdom, in order that spiritual things 
may be distinguished from earthly, belongs not to the earthly 
kings but to the priests, and above all to tho chief priest, 
the successor of Peter, the vicar of Cbnst, tho Roman Pontiff, 
to whom all kings of the Christian people ought to be subject, 
as to tho Lord Jesus Christ Himself, for those who have the 
charge of tho lower ends must be subject to him who has the 
charge of the final end, and must be directed by his nuthor- 

1 Cf. p 33. 
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ity. It was suitable that the priests of the heathen, and even 
of the Old Testament, should Imo been subject to the tings, 
for the purpose and promises of the«c systems of religion 
were concerned with temporal prosperity, but the priesthood 
of the new law is more loftj, for it leads men to a heavenly 
good, and therefore in the law of Christ kings must bo subject 
to priests.* 

With this careful statement wo must compare a verj 
important pnvigc in the ‘Summi Thcologiea St Thomas, 
in discussing the question of usurped jurisdictions, maintains 
that the spiritual power does not commit an act of usurpation 
when it interferes in these temporal matters in winch the 


secular power is subject to it, 
by the secular power * 

• St Thomas Aquinas. ‘ D® Kept 
ttun® rnneijwra,' i 14 Non 
ergo ultimo., Cm* multitudinla eon 
gregata, vivtr* secundum virtutem. 
•ed per virtuoaam vitam pervemro 
*d fruitionem divinsm Sed quin 

finem Iruitionis divion non eonsequitur 
homo per virtutem huroanaro, ted 
virtoto divine, just® fllud apoatoli 
Roman, vi • Gratia Dei ant® etern® 
prrducera ®d illam finem non humatu 
ent, acd dinm repmims Ad ilium 
iptur regem hujuatnodi repraen per 
tinet, qui non est aolura lomo, ®*4 
etiam Dcub, Sciliret ®d dominion not 
trura Jevum Christum, qui horoimv 
filios Dei facicna in ecelestern glonam 
introduxit Hoc iptur eat repmen ei 
trad turn quod non corrumpetur 
propter quod non solum aocerdoa, *ed 
rex in aenptuns aacns nommatur, 
dicente Hictem xxut ‘Regnabit rex 
*t sapiens ent * Undo ab eo regal® 
eacerdotium densatur Et quod est 
amplms, oranes Christ l fi deles in quon 
tom sunt membra ejus, regea et saccr 
dotes dicuntur JIujus ergo xegm 
ministerjum, ut a terrems essent 
epintuaba distinct®, non terreais rep 
bus Bed Bacerdotibos est commiseum, 
et precipuo summo sacerdoti successor! 


or in tho'e which arc left to it 


IYtn, Chnstl Vicano, Romano ponti 
fid, eui omnn rep-s popuh Christian! 
eportet e**o aubditoa. neut l pel Domino 
Jcau Cl^isto Sio turn *i ®d quem 
fiiua ullimi cur® pertmet, subdi debent 
Oil. ®>l quo® pert me l cur® ®nteeeden 
tium firuum, tt ejus Irnpeno dinp 
Qui® iptur saeerdotiure gentiJnim, et 
totus divinorum rultus erat propter 
tetri poralia bona eonquirends, qua, 
omnia ordmantur sd tnultitudirus 
bonum commune, cujus rep cura 
incumbit, con, riuenter aaferdotes gen 
till um rephua aubdebantuc Sed et 
quia in veten leg® promittebantur bona 
terrena, non ® dsunonibu*. eed a Deo 
veto relipoeo poputo exhibcnda, mdo 
ct in lego veten aac-erdotes repbus 
lepintur fuiwo subjecti Sed in no, o 
leg® est aacerdotium altius, per quod 
homines traducuntur ad bon® ccelcstio • 
undo et in legs Chnati reges debent 
sscerdotibus css® subjecti " 

* Id , ‘ Summit Theolopea.' 2, 2, 
SO, 6, 3 “ Poteataa apintuabs distin 

guitur a tempo mb sed quandoquo 
prelati habentes apintualcm potcatatcm 
iDtrormtJuDt so de> bis, qua, pertrsesi 
ad secularem po testate m , ergo usur 
patum judicium non eat Olicitura . . . 
Ad tertium dicendum, quod potestas 
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These passages certainly do not suggest that St Thomas 
conceived of the Pope as holding the temporal power; in 
the first he seems clearly to mean that it is for the head of 
the spiritual power to guido and direct the temporal towards 
the final end of life, and to exercise authority over it with 
regard to that final end ; in the second he seems carefully 
to limit and circumscribe its temporal authority. 

St Thomas is indeed clear that the subjects of a secular 
ruler, who ha6 been excommunicated on the ground of apostasy, 
are absolved from their oath of allegiance, and that the 
Church has power to excommunicate and thus to depose 
such a ruler. He discusses this under the terms of the question 
whether the pnnee, who apostatizes from his faith, loses his 
authority over his subjects. After stating various arguments 
against this, he quotes Gregory YU. (as from Gratian, 
‘Decretum,’ Causa 15, C, 4) as declaring that he absolved 
from their oath of fealty all those who owed allegiance to an 
excommunicated person. He then carefully states his own 
judgment that unbelief does not in itself affect the 
validity of political authority, for, as we have 6een in an 
earlier chapter, St Thomas fully recognises its validity among 
non-Christian peoples.* The Chnrch has authority to punish 
those who have been believers and become infidels, as it may 
also sometimes do for other faults ; and thus, as soon as a 
ruler has been excommunicated on the ground of apostasy, 
his subjects are ipso facto released from his rule and from 
their oaths of allegiance. 2 St Thomas, that is, seems clearly 


eeculans subditur epintuali, siout corpus 
imm> , ed ideo non rst usurpatum 
judicium, si spirituals prrlatua so 
intromittat do temporalibus quantum 
ad so, in qubus subditur si o ecu] ana 
poteatas, vel quaa ei a seculari potentate 



* Id id , 2, 2, 12, 2 " Sed contra 

ret quod Gregorius VH diat (Gratian. 

•Decretum,’ C 15, 6, 4) ‘Nos aanc 



apostolic* auctontate a Sacramento 
absoliimua, et ne eia fidelitatem 
observent, ommbua modia prohibemua, 

God apostate a fide sunt exoommumcati 

aicut ct heretiei, ut dicit Deere talia 

extra, de bereticia Cap. * ad abolen- 

dum ’ (Decretals, s 7, 9) , ergo 
pnncipibua epostantibua a fide Bon 
est obediendum. 

Beepondeo dicendum, quod sicut 

supra dictum cat, infidelitas, secundum 

eripaom. non repugnat domiruo ; eo 

quod dominium introductum eat de 
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to immttm the Hildtbrandme principle tli \t, at Inst for 
certain offence 1 *, the Church Ins the right to extomrounte \to 
and depose princes 

This, however, is not the nme flung ns the doctrine that 
the spiritual authority, in principle, ilso holds nil temporal 
authority There are only, is far as wo lui e seen, tiro p igt s 
In the works of St Thomas which Fcom to hare this meming 
The first is contained in one ot his earh works the Com 
mentiry on the Sonttncos of Peter Iiombird, ind this is » 
\cry cun ous and interesting passage, both for whit it dimes 
and what it asserts When, St Thom is sirs, an mfenor 
and a supenor authority arc both den red from a supreme 
authority, neither is subject to the otlier, except in respect 
ot those things in which it Ins been subjected to the other 
by the supreme power This is the rise with the spiritual 
and peculir authonties, which ire both denied from the 
divine authority In those things which pertain to the salva- 
tion of the Bonl, the tccultr power has boon subjected by 
God to tlie spiritual and roust obey it The spiritual power 
must, on the other hand, obey the secular in matters winch 
belong to the “bonum civile ” 6t Thomas is denying any 
general authority of tho ecclesiastical oicr tho political 
authority, bo is clearly enforcing the traditional Gebsian 
pnnciple ot tho distinctive character of the two powers 
He proceeds, however, to make one exception — that is, 
in the case of the Pope This (i e , the foregoing statement), 
he says, is true, unte B s perchance the secular is combined with 

Jure gentium, quod e*t jus humaoum (t ronrerurnter mint puiuuntur, quod 
distinctio wWm fideliuro ft inflilr tium subditu Gdrlibu, dominan non poa 
f*t secundum Jus diuoum, per quod sint hoo mm \erprre posset In 
non tollitur jus bumanum , sed ahquis rongnam fidei eomipllonrrn quia, 
per mfidelitatetn peeeans potest sen ut dictum eat homo apostatn pravo 
teutialiter jus domirni amittcre iicut tordo machinatur malum ft lurgrn 
ftiam quandoqns propter alias culpas seminal tnteudeus homines ee pa tare 
Ad wlesum autem non pertinet a file et ideo quua eito al quia per 
pumre infidclitatem m illis qtu nun scntentiam denuntiatur excommutu 
quam (idem susceperunt, secuodutn catus propter apostasism a fide ipso 
ilium- Arpair. >. •vLOnr- *. 'Ojud-tuhi. laern, eljia. snhsbii. aunt, 'a 

da his qui tons sunt judieare ^ed domimo sjus et juramento f debts In 
infld«*litatero tllonim qui fidem susce- quo *1 tenebsntur * 
perunt potest eenten isbter pumre 
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tbe spiritual authority, as in the case of the Pope, who holds 
the highest place in both powers (qui utriusqtie potestati3 
apicem tenet, scilicet, spintnabs et Sicilians), by the ordinance 
of him who is priest and king for ever according to the order of 
Melchizedek. 1 

The other passage is contained in the work entitled 
4 Questiones Quodhbetales,’ and in it he speaks of kings 
as vassals of the Church. 2 

The first of these passages is very clear in its statement 
that the Pope holds the supreme authority in temporal as 
well as spiritual matters, but it is cunon3 in its emphatic 
assertion that tbe Chnreh as a whole has no such authority. 

It is no doubt true that the Canonists and other writers, 
whose position we have considered in this chapter and the 

* Id., Commentary on the Sentence* po testates et Epiacopi et Archi- 
of Peter Lombard, II D 41. Q 2, epucopi deoeendente* e Pap* petes- 
Art S. ‘Expositio Textus ’ . “Re- tate 

•pondeo dicendum, quod potestas Ad quart ora dioendum, quod point. 

superior, et inferior dupliciter possunt tas spirituals, et srrculans, utreque 
■MS habere Aut it* quod icfonor dedontur a potentate divine . et idoo 
poteataa ex toto onatur a superior! , intantum scculans potestas est sub 
et tunc tota virtua mfenons fundatur spiotuali, mquantum est el a Deo 
supra virtutem supenons : et tune aupposita, scilicet in hi« qu» ad salutem 
simpbeiter et in omnibus eet magis emirate pertinent et ideo in Ins magis 
obediendum potestati superior!, quam est obediendum potestati spirituals 
inferior] . . et me se hsbet potestas quam eeculan In hie autem quw 
Dei ad cranero po testa tem creatam . ad bonum civile pertinent, est mngis 
sic etiam se habet potestas Imperstona obediendum potestati aatculan quam 
ad potestatem proconsulis , sie etiam spintuali, secundum lljud Matth. x*n. 
ee habet potestas Pap* ad omnem 21 * Iteddite qu* aunt Ca-sans 

spintualem potestatem in Ecclesia : Cssan ' 

quia ab ipso Papa gredue dignitatem Nisi forte potestati spintuali etiam 
diversi in Ecclema et dieponuntur, et smeulana potestas couiungntor, siCut 
ordinuntor unde eiu* potestas eet m Papa, qui ntnusque potestatis 
quoddem Ecclosiae fnndamentum, nt apicem tenet, scilicet, spirituals et 
patet Matth xvi . . . Potest iteruro Sicilians " 

potestas superior, et infenor it* se * Id , ‘ Qufatiooes Quodli be tales/ 
habere, quod smbae onantur ex im» xn , Art. 19 “ Abud vero tempus est 

quadam suprema potestate, qn* unam nunc, quo Regea mtelligunt, et enuditi 
alien subdit secundum quod vult , serviunt Domino Jesu Christo ui tun ore 
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previous one, deal m th© nnin with tlio special jnn'dictlon 
o! Fetcr and h» successors, bat IIosticn«is ispecialh docs 
not confine hini'eU to thi«, but rather dc\ clops tho intrinsic 
superiority of the sicerdotiuni oscr the itnpennm, 
and the derivation of tho authority of the secular from tl e 
siintual , 1 ns had been (lone before bun bj Gregory \II, 
who had associated the bishops present at the Council of Porno 
in 10S0 with hmi«elf in the deposition of Ilenry r\ ,* and by 
Ilononus of Augsburg m the Sumnn Gloria * Tho position 
represented in St Thomas work on the Sentences is not tin 
intelligible, but it is curiously paradoxical and it is certainly 
not suggested by, hardly indeed reconcil »ble with, the terms 
of the important passage from tho Do regmuno rnncipum ’ 
which wo have ju«t cited * It is possible that the ox* 
pfanatfon may he in tho fact that the work on the Sentences * 
was written early in St Thomas career and that in his later 
years las judgment had changed, as wo lino ahead} seen 
that it did on the question of tho propriety of tyrinnicide • 

Tho statement that kings are va««als of tho Church is 
wholly i elated, and them is nothing in his general treatment 
of tho relation of tho spiritual and temporal powers which 
confirms it, rather, much which seems incompatible with it • 

What conclusion then arc wo to form as to tho judgment 
of St Thomas Aquinas with regard to the temporal authority 
of the Topo I It Ecoms to us that ho clearly and fully re- 
cognised the Uildebrandine claim that the Tope had authority 
to excommunicate and to depose the secular ruler, at least 
when he departed from the faith, but that, while in the ono 
passage which we have just considered, he claims for the Tope 
the supreme power both in temporal and spiritual matter*, 
his treatment of tho subject both in the Summa Theologiea * 
and in tho De rcginuno Pnncipum * suggests that his normal 


* Cf p. 3*3. 

* Cf vol fv f *00 

* Cf vol IT p *53 

* Cf p. 313. 

* Cf pp l"J(. It w also worth ob- 
VOL V 


•emtig that Ike test of tho work on 
the Sentences U very doubtful 
• It rosy only mean that somo 
k ties were Tassels of the Church 

Z 
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and mature judgment was that the Pope had an indirect 
rather than a direct authority in temporal matters. It was 
the spiritual authority of the Pope which should direct men 
to their final end — that is, the knowledge and enjoyment of 
God; the temporal power was subject to him in the Bense 
that it should obey the Pope in all that concerned the ordering 
of human life to this end. We are therefore disposed to con- 
clude that thq mature judgment of St Thomas coincided 
neither with that of the Canonists whose position we con- 
sidered in the last chapter, nor with that of Ptolemy of Lucca, 
and that to claim the authority of St Thomas for these opinion? 
is a serious error. 
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CHAPTER VII. 

THE THEORY OF THE TEMPORAL FOV. ER OF TIIE 
PAPACY IN TIIE JURISTS AND THF CONSTITU- 
TIONAL DOCUMENTS OF THE THIRTEENTH CEN- 
TURY. 

We have endeavoured In the last two chapters to Bet ont the 
development in the latter part ol the thirteenth century of 
the theory that the popc3 held, in principle, nil temporal as 
well as spiritual authontv, that in the last resort all pccular 
pnnccs were under their authority in secular as well as 
ecclesiastical matters We liavo endeavoured to point out 
also, that while this theory was related to the Hildebrandtne 
principles and policy of the eleventh century, it was sub- 
stantially a new theory, and that tlio author of it as a dc\ eloped 
conception was Innocent IV , while he, no doubt, founded it 
upon the policy and phrases, often incidental, of Innocent 
III We venture to think that it is important to recognise, 
therefore, that in this extreme form the theory of the political 
authority of the papacy was not the common doctnnc ot 
the Middle Ages, but belonged m reality only to a certain 
period We have also suggested that it is at least veiy doubt 
fol whether St Thomas Aquinas accepted it 

We have now to consider how far it can bo Baid that this 
theory was accepted by tho general judgment of the time, 
and wc begin by examining the position of tho civilians and 
lawyers 

The most important Civilian of the middle of the thirteenth 
century was Odofndus In the introduction to his ‘Com 
mentary on the Digest * he says roundly that the emperor 
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ought to possess authority over all men, and that no ono 
has authority over him in temporal matters . 1 In his work 
on the ‘Code,* however, he discusses the relations of the Pope 
and the emperor more precisely. If, ho says, the question 
were raised which is the greater, the Pope or the emperor, 
it might bo said that the emperor has a greater dignity, but, 
on the other hand, it might be contended that the Pope is 
greater than the emperor, for tho confirmation of the emperor 
belongs to him, and tho emperor calls him father, while ho 
addresses the emperor as son. Odofridus himself would put 
the matter in another way. There are two jurisdictions, the 
spiritual and tho temporal, tho Pope is supreme in spiritual 
matters, but the emperor in temporal ; the Popo is there- 
fore greater in the one, tho emperor in the other. It is 
true, however, that he admits that the Popo intervenes in any 
matter when there is a question of sin, and he does this 
also when the empire is vacant.* Odofridus seems clearly 
to know, and does not contradict tho claim of Innocent 
III. as recorded in the Decretals, that he had jurisdiction 
in all cases when sin could be alleged, and when tho empire 
was vacant, and that tho Tope had the nght to confirm 
the emperor; but his general position ia quite clear and 
emphatic, the temporal and tbo spiritual jurisdictions are 

1 Odolndue, ‘Commentary on Dige»t,' Sod noe id questions isto ita dies. 
Introduction, i 1 “ (Imporator) quia rou* Dub aunt jurisdictions*, apinlu&Iis 
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distinct, and tbo emperor is supreme ami greater than the 
Pope in temporal matters 

The same position is represented by a Civilian contemporary 
■with Odofndus, Martin of Tano lie maintains that the 
** saccrdotium ” and the ' impcnum’ have the same dmno 
on "m, but tticir actions and duties and jun'dicVton and 
dignities are divided and distinct , the Tope is supreme lord 
m spiritual and divine things, and the emperor in secular and 
human ones , and he concludes by citing from Gratian the 
words ot Pope Gclasms on the separation oi the two authorities 
by Christ Ilim self 1 

Another Civilian, John of Viterbo, writing apparently not 
earlier than the pontificate ot Urban IV (12C1 01), sets out 
a somewhat detailed discussion ol the rationale and character 
of the two authorities It is natural, he says, that tho 
human rice should be ruled by two systems of law and 
by two anthontics, for men are composed ot spirit and 
body and must be controlled by different means, but it 
is God who rules men by both authorities, the spiritual 
and the temporal Tho greatest gilts ot God to men are 
tho “ Bacerdotium” and the “impcnum," the ono ministering 
in divine things, the otheT in human, but both proceeding 
from tho same source TliC'C represent the two swords, 
different from each other in their functions and held by 
separate ministers The “impcnum" was established by 
God Himself, and to the emperor is entrusted “ rcruni 
8umma ” , the imponal constitution has sanctioned tho 
pnnciplo that the Pope of Romo Blionld bo the first of 


* Martin of Faso, ‘ De Drachm eeu 
Auxilio implorando pet judieem eeclo. 
MaaUcura a judico secular, IS, 
‘Sciendum est igitur quod »b eodem 
pnncipit, proecssefunt sacerdotium et 
impcnum a divioa dementia Xllud 
tjmdem domino mimatrans, ec&icet 
-eacerdotuitti i>nr juitme duunatu.’ 
Sidens scilicet impenom ac dfligentiam 
exfaibeos ex uno eodemque pnficipio, 
otraque precedents hnroanam vitam 
exomat sunt igitur istorutn ducrum 


Fnncipura actus divui et oSleio dia 
treta et jumdictiowa atque dignitatee 
eorum distinct* Et sutnmua Fontifex 
preest et eet dominus in spintualibus 
et di virus, et Imperator freest singu 
Ian bus (seculanbua 1) et humanis, 
ptout supra proximo dicitur. ut pro 
ArAa'ACuixv* «r quitotoa ibVm (VTfrrCmir, 
‘ Deere turn * D 15 8) et 97 dwt. C. 
cum ad serum (Gratian, ‘Decretum,’ 
D 98 6) ’’ 
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all priests. All power is ordained by God, and the electors 
den ve their power from God. Thus the chief powers, that 
is the Pope and the emperor, are bound to love and honour 
and help each other in all things, since they both come 
from tho same source, that is, God; but each should be 
content with his own province, and neither should interfere 
in tho affairs of the other without his permission . 1 

The position of John of Viterbo is very clearly erpressed. 
The two authonties are derived from God, and are separate 

1 Johannes Viterbienms, ' Da Rcgi- divers oa roeruenint habere miniatros ; 
mine Cmtatum/ 127. “Non eat ut alter asset qm dignoa verbis percu- 
mirnndnm huxnanum genua duobua liret gladio, alter qui mentor fern 
j unbua et duabua potestatibus regitur pumret inatrumento. Imponom emm 
at gubcmatur, aciboet divmo et civili Ileua da Ccelo conatituit, impenum 

et eo mmtini Jure, et maxima genus autem semper est. . . . Imperatonbua 

Chnatianorum . quomam boo constat vero propter loci dignitatem rerum 
ex apiritu at cam all corpora. Expe- rumma commiasa aat. Sanctncnmum 
diebat emro facta canna corn peace re autem (seniona) Rom* Papain pnmum 
virtuta legum. et spintua gubeman esse omnium aacerdotum impenalta 
doctnnaet virtuta divma . . . Retnbuit constitutio sancivit. Patet igitur supra 
emm Deua et vmdicat non eolum tunc, dictia rationibua et conatitutiOmbua 
cum Chnatna dicturas eat. ' Vemt*. ntrunque pcteat&tem et utnrmque 

benedicti patns met,’ et cum dicet, glad mm a Deo ease. . . Patet igitur 

' Ite, mnlndicti. etc,’ et cum faciet eoa manifest* quod potestu ordinatur a 

judices, ut supra dictum est , aed Deo et ordinate rea aive electores poter- 

etiam per nuniatros auoa ss vmdicat tatis a Deo aunt, quomam ordinatio, 

in hac vita, id est, per smbas potes ot dictum est ab apoatolo, a Deo eat. 

tates, scilicet, apintualem et tempore . . . Supradictie autem dun pnncipalea 

lem, per quaa utrumque jus regitur poteatatea, scibcet Papa et Impcrator, 

et redditur humano genen ... 128 tenentur Be ad mvicem dibgere et 

' Maxima ill omnibus hominibus sunt luvare et in omnibus honerare et 



utro eacerdotium et impenum; per altenua mesaem faleem cum mettere 
hoe autem datur mtelbgi duos gladios, debet erne permiesu altenua, ut utram* 
scibcet epirttualom et temporalem, quo viam digne et juste incedentea, 
fuieae eufficicntcs humano gcncri juxta human urn genua et ejua Jura ornentur 
verbum Donmu. ... Unde colhgitur et gubementur judicio, justitia et 
ex hoc quod duo gladn in mensa donum equitate.” 

fuissent appoeiu, quod, cum Hint ad For the date of this work 
mvicem diversi propter diverse official e. 22. 


c, cf. 
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and independent , tho two swords aro distinct, and oaeh 
held by the appropmto minister The two powers should 
bo helpful to each other, but neither should interfere in the 
affairs of the other 

With theso judgments wo may compare tbo \cry 
precise and explicit statement of Andrew of Isemia, the 
commentator on the Constitutions of the kingdom of Naples 
His position is tho more significant became he recognises 
explicitly that the kingdom of Naples was a fief of tho Church 
of Rome Ho ref era indeed to tho transference of the empire 
by the Pope to tbo Germans, but he also dogmatic illy says 
that the Tope has 4 nothing temporal in tho empire, except 
what tho emperor may grant to him 1 

It is clear that as far as tho legal writers are concerned, 
tho conception that a general temporal authority belonged 
to tho Tope was emphatically repudiated They held firmly 
to the traditional and normal media*ml doctrine, denved 
from Pope G chains, that there were two distinct authorities, 
each derived from Chnst, and each supreme in its own sphere 

Wo have cited tbeso writers as representing principles 
which had a general application, though they were referring 
primarily to tho empire Wo can now observe that the 
principle of the independence of tho temporal power Is 
specifically asserted with regard to Bcvcral of the mediaival 
States 

It is specially interesting to observe the manner in. which 
the subject is treated m tho ‘Assizes of Jerusalem,’ with 
respect, that ib, to a State wliero wo might naturally have 
expected to find traces of a special recognition ot the papal 
authority , actually we find the very reverse In one place 
Jean dlbehn sets out tho general constitutional principles 
of the kingdom of Jerusalem, and says that m tho kingdom 
there are two chief lords, one spiritual, the other temporal • 

jtaAww »ftr Tarrmtf. ‘^Vrtrgrui*,’ At bee v'ffcpaf can quantum unperator 
1 (td 10) » Nun Papa tranatulit »ibi concedit Bed regnum eat feudum 
imperium to turn m German os a eccieoss qua ab impeno tditur 
"Romania In impeno nil temporals vacant# impeno ** 
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tlie Patriarch of Jerusalem is tho spiritual lord, the King is 
tho temporal lord. 1 * * It has been suggostcd that tho King of 
Jerusalom owed some kind of temporal allegiance to tho 
patriarch, and that this is implied in tho term9 of tho oath 
to tho patriarch wliich he swore at tho time of his election ; 
but this is a misconception : the oath which ho took is not 
one of fealty but of help and protection. 1 

In another place Jean d’lbelin says emphatically that the 
King of Jerusalem holds his kingdom only of God. 8 In yet 
another passage wo find the authority of tho temporal order 
affirmed with a somewhat singular rigour ; for Jean d’lbeh'n 
affirms that tho law based on long usage was to bo maintained 
in preference to laws, or decrees, or decretals, that is, in 
preference to Roman or canon law. 4 Tho statement is im- 
portant, for it is clearly inconsistent with tho conception 
that tho law of tlio spiritual power was superior to, or could 
over-ride tho law of, tho temporal power within tho sphere 
of tho latter. 

Tho samo principle of tho complete independence of the 
temporal power is very emphatically asserted in the law- 
books of Alfonso X. of Castile and Leon. The emperor, he 
says, is tho vicar of God in tho empire to do justice in temporal 
matters, as tho Pope does in spiritual ; and kings aro the 
vicars of God to maintain justice in the kingdom as tho 
emperor docs in tho empire. 8 And again, the emperor or king 

1 ‘ Assizes of Jerusalem.’ Jeon d'lbo ocas mamefe do lr, t e doit eatro et 

Iin, 280 " n y a ou reiaume do oat tonu au roieume de Jerusalem et 

Jerusalem doua chiefs eeignora. Pun en ©elm do Chipre. miauo quo lets no 
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can make lavra for the people, and no other power can make 
them in temporal matters except by his authority 1 * * And 
more explicitly still, in another place, Alfonso asserts that 
he can make laws better than others who might have a 
superior, while he, by the grace of God, had no superior m 
temporal things * This is peculiarly noticeable, for thoro 
had been longstanding claims on the part ol tlio papacy to 
the lordship o! Spam * It is clear that Allonso \ recognised 
nothing of the kind and we have not found any traces of the 
recognition ol a political authority of the popes in any ol the 
constitutional and legal documents of Castile or Leon in 
the twclltb or thirteenth centuries 

With the position ol rrance we shall deal more fully in 
the next chapter, for the discussion of this belongs naturally 
to the great conflict between Boniface l III and Philip tlio 
Fair We may, however, here notice a tow important passages 
in tho legal works of the thirteenth century, which belong 
to the period before the Anal conflict broke out 

In the compilation which Is called tho Etablisrements 
<le Saint Lotus, it is said that there is no one to whom appeal 
can bo made from the long a court, for the king holds of no 
ono but God and lnra«eif 4 Beaumanoir deals with tho 
question of the two swords in terms which certainly 
seem to imply that ho did not recogni'o any chaim on tho 
part of the Church to hold both There are, ho says, two 
swords by wluch the people should bo governed, tho one 
spiritual, the other temporal , the spiritual should bo given 
to the Church, tho temporal to tho pnnecs Tho spiritual is 
more cruel than the temporal, tor it concerns the soul , 
those who hold it should bo careful not to use it without 
good cause, as in the case ol excommunication, which, he 

1 IS*, i 1 1“ Emperador o try quo pot la merced d« Dn bod 
pueda facer lajtra sobra las gentes do nvrrooa mayor sobro aoe ea el 
eu oenono «t otro nmguoo non ba temporal 
podet do las facer en lo temporal ' Ct vol ie p 301 

fneraa ends a las feceee con otor * EUblissementa do St Louis i S3 

ganneoto defloa Car fls no trevercient qui loo ro feist 

* Erpeenlo, i 1 13 Sfocbo dro t ear Ii roia no Uent do nului tor* 

mas las (leyeaj podremoe nos fater do t) eu e do lrn 
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suggests, was used too lightly. Tho temporal sword is that 
which executes lawful and corporal justice upon the evildoer. 
When there is occasion, tho one sword should help the other . 1 
In another place ho deals in some detail with this question 
of the help which the temporal justice should render to the 
spiritual, and the terms in which he does this are very signi- 
ficant. He enumerates a number of cases which belong to 
the Church courts, and among them he mentions questions 
concerning testamentary dispositions ; if the executor refuses 
to obey the commands of the Church, the secular justice is 
to help the justice of the Church by seizing the property 
and compelling the executor to carry out the testament. 
But, he adds, the secular justice does this, not at the com- 
mand of the justice of tho Church, but on a supplication 
from it, for in no case which concerns temporal justice is tho 
secular court obliged to obey the spiritual court, but only as 
an act of grace. This grace, however, should not be refused by 
the one court to the other, when it is asked for “ benignement.”* 


> Besomanoir, * Leg Coutome© da 
BuOMUit,' e 46, sect 147 4 “ Deua 
tvpiea MBit, par Jeaqualoa U > us h 
puppies doit eatro gouvern6s, ©spin 
tuelment © temporalmant, car l'uno 
das eipiea doit at re ©spiritual© et 1'autro 
temporal©. L'espintuel© doit ertra 
bailbe a Saiota Eglie© e la temporal?, 
os princes de terra . . . et pour c© que 
Teepee espintuele ©et plus cruelus quo 
la temporals, pour c« quo l'ame I 
enquiurt, doivent tl mout regarder, 
cil qui Tent eo garde, qu'il n’en fierant 
Bans reson, m comm© des eecommezue- 
mens qu'il lost trop legerement . . 

1475 41 L*espe© temporal© si est 

d’autre atempreura, car par U doit 

estra fete droit© justice sans debt, o 

venjance pne© des maufeteurs corpo- 

raiment. E quant un© ©epee a meatier 

d© J autre, ©lea a'entredoivent oi flier, 
eauf ea que Teepee ©spiritual© ne e© 
doit entremetre de nul© justice tem* 
porel©, dont nua puist perdra ne vie 

ne membra ; mats eepeeiaument Tesp4e 


tempore le doit tons jours estra spa 
railliee pour gorder e defendre nunt© 
Egh&e t outer } n loir qua meatiers en 

• Id id , chap » sect. 321 1 44 Et 
quant ll avient que h ezocuteur ne 
vuelent oteir au command ©ment de 
Saint Egliee, anjois ©« laissent escom- 
menier, en tel cas doit bien ©idler 
la justice Isie a la justice de Saint© 
Eglise, car h cxecuteur doivent estra 
contraint par la prise de Jour biens 
temporeus, a c© qu© li testanens noit 
aemplis ©i comme il doit. Nepour- 
quant la justice lore ne fet pas caste 
contraint© au commandement de la 
justice de Saint© Eglise, roes o ea sup. 

plicacion. car da nuJe nans qui touch© 

cas de justice temporal la justice laie 

■Test tenue a obAir ail commandement 

d© la justice ©spiritual, »«lonc nostra 
couetumo, a© n’est par grace, Ales 
la grace ne doit pa* eatre refuse© do 
Tune justice A 1'autra, quant el© est 
requisa benignement.” 
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It seems to bo clear that Bcanmanoir liehl that tho two 
powers worn distinct and independent of each other, and 
that the spiritual power had no authority o\cr the temporal 
with regard to temporal matters 

Tho same principles are clearly expressed with regard to 
England by Bracton and this is tho more significant, for 
John had accepted the position of a vassal of the I’ope In 
one place he says that tl c king ought not to be under any 
man, but onh under God and tho law — be is tho near of God 
am! of Christ * In another place he says in terms very 
similar to those of Hciumanoir that then are spiritual 
cases in which the secular judge has no authority, but 
that there aro also secular cases a Inch belong to tho 
kings and princes m which tho ecclesiastical judge must 
not interfere, for their laws and jurisdiction art limited and 
separate! Only, the ono shonll help the other, there is 
a great difference between the “ Bacerdotiura” and tho 
“ regnum ” * 

There is really no evidence that tho claim that tho papacy, 
in virtue cd i\t> uaturu possessed thu supremo tempwA 
power would have boon accepted by any of these countries , 
as far as they arc concerned, tho principles of Innocent IV 
and of Ptolemy of Lucca were evidently ignore 1 

The question of the conception of the relation of the spiritual 
and temporal powers m tho Empire is much more com 
plicated , in the course of tho great conflict between Pope 
and Lmpcror men were drawn to ono side or the other, not 


1 Bracton D« Legibut 1 8 St 
“Ipee autem rex noO debet r«w rob 
hn mm fl eed rob Den et tub trg* quit 
lex fsot regem Et quod *ub lege 
nan debeat run «it Dei vieanaa 
eeidenter spparet Ad umiLtmlmrTO 
Je*u Ckrsli cujua vices gent u> 

* Id lil u 8 6 Bunt enun 

caus* sp ntusles in qosbus judex 
secularis non babel cognit one® neo 
execut onem cum non habent coer 


tionem In ku emm causia pertinet 
rogmt o ad judicet eceles Mticos qui 
tegont et defendunt sacerdotium Sunt 
autetn esUKs teculares quorum eoga t o 
pertmet *4 ttp, et pwncipea qto 
delendunt regnum et de quibus jud ocJ 
eccle* ast ci eo Intromittete non dekent 
cum eorum jura nve Junsdict ones 
lun Ut» runt et eep&rat* nu lt» • t 
quod gUd u* Juvara debet glad um 
ett emm magna diEerentia uiter sneer 
dotiuxn et regnum 
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merely by general principles, but often by political and 
personal considerations. 

We may 6et out by examining the position of Eike von 
Repkow, the author of the * Sachsensplegel.’ He begins with 
the statement that God established two avrords for the pro- 
tection of Christendom ; the Pope has received the spiritual, 
and the Emperor the earthly. The Emperor is to compel those 
who resist the Pope to obey, and the Pope is to help the 
earthly power if it needs this. 1 The author does not seem to 
have any thought that the two 6Words both belong to the Pope. 

It is true that in a later passage he 6ays that Constantine 
gave to the Pope secular “ geweddc,” but he does not explain 
in what sense this is to be taken : he is careful to add that 
the secular authority must support the spiritual, and the 
reason he gives for this is noteworthy. The sentence of 
excommunication does indeed affect man’s soul, but not 
his body, nor can it affect a man’s legal rights (ne krenket 
niemanne an lantrechto noch an lenrechte), these can only 
be dealt with by the ban of the king.* We may compare 
with this another passage where he says that while the Pope 
has authority m dealing with the marriage law, he has no 
power of making any laws which affect a man’s “iandrccht ” 
or “lenrecht.”* Whatever he understood by the grant of 


1 ‘ Sachsenspiege^' u l ■ “Tvei avert 
lit got |Q ertnke to bescermene da 
Knstenheit. Pome paveee ia genet 
dat geistlike, dame Kaiser dst wertbke. 
Deme paveae la ok gerat, to ndene 
to bescedena Oet up enema blanket! 
perda unde da Kaiser aul irae den 
etegerep halden, dor dat da Bedel 
webt ne mode Dit is da betekmaee, 
avafr dame paves* widerata, dat ha 

mit geisbkeroe reehte weht gedvmgen 

ne maeh, dat it da Keiaer nut erert- 

likem reehta deme paveee gehoraam 
to weaene, So sal ok da geislike gewalt 
belpen dame tvartlihem reehte, of it u 

hadarf." 

■Id, iu 83 (t): •* Cooetantm da 
Vcnnug gal paves® Silveetre 

weratbk gawedda to’me geiatlikea, di 


eaatich shillings made to dvingene alia 
jane, di goda mcht bateren ne vriUen 
mit dome hva, dat man aia dor to 
dvinge nut dame glide Ala Ha cal 
wertlik genebta unde gaisthk over an 
dragen, avat eo dame enen soderatat, 
dat man’t mit dame anderen dvinga 
gehoraam to u-esene unda rechtes to 
plagene. (2) Ban acadet dar eele und« 
oa xumt docb niemanne dan Iff, noch 

Da krenket memanna an lantrechto 

noch an lenrechte, dar ne volge das 

Loninges achte na " 

* Id., a. 33 i M Da sibba lent in dam 
aeveden erve to nemane, a) bebba da 
pavaa georlovet atif to nemena in der 
veften , wende da pavea ne mach nan 
ncit set ten dar he uose lantrecht 
Oder lenreebt made ereere." 
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Constantine to the Tope, it is clear that he did not understand 
it as meaning that the Pope possessed secular jurisdiction, 
or legislative authority in temporal matters The most 
important concession he makes to tho papal authority in 
tho empire is that a man may not bo elected as long it he is 
excommunicated, and even this ho qualifies, tor ho must 
have been lawfully excommunicated 1 We may conclude 
that Kike von Itcpkow shows no traco of the view that 
tho Pope possessed tho supremo temporal power, or that 
it was from him that the emperor or king derived his 
power. 

This is well brought out when wo compare the ‘ Saeh* 
ecnspiegcl ’ with tho later composition which wo know as tho 
‘ Scliwabenspiegel.' * This work, though founded in part 
on tho ‘ Sachscnspiegcl,’ represents quite another position. 
It also begins with tho statement that God, that is, Christ, 
when he returned to heaven, left two swords in the world, 
tho ono lor spiritual judgment, the other tor secular, but, tho 
compiler proceeds, he left both to Tcter, and therefor© the 
Pope entrusts tho ono to the emperor, while he retains tho 
other m his own hands * This is the position of those who 
represent the extreme pipalist position, for it represents 
the temporal power as properly belonging to tho Topo and as 
entrusted by lum to the secular power It is true, on tbc other 
hand, that the compiler restates tho position of ‘ Sachsen- 
spiegel,’ that while the Popo has authority in questions of 
marriage, he cannot make any law which interferes with 
the “ lantreht ” or “ lehenreht ” * Tho difference in tho 
tendencies of these two legal works senes as an illustration 


1 Id ■ m Cl 3 ‘ Lumen man noch 

mesolsclcen man, noch den dia in des 
paves ban rait rechte koroen i» 
den na rout roan meht to kotunge 

* The ‘Schwabenspiegel’ belongs to 
tha latex thirteenth, century 

* ‘Fchwabenspiegel,* i 4 “Sit»nu 
got des F rides filrste heizet, so hex 
er zwei swert hia up ertnehe, do *r 
*e Hunel fur, z« schirroe dor Cnstenheit 


Diu lech got Santa Peter bcidtu, das 
eme nut geistlichem genhte und daz 
ander nut wereltliken genhte Caa 
wereltlicho swert dci genhtea daz hhet 
der Pabest dero Keucr das geisthcl e 
■a dem Pabest gescset, dass er do cut 
nht* ’ 

1 Id , u ! “ So en tnae der Pabcat 
doth dehein reht geeez en damit er 
imser lantreht oder lehenreht gekren 
ken milge ’ 
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of the complex elements in the position of those who belonged 
to the empire. 

In a former chapter we have discussed the whole question 
of the relation of Pope Innocent III. to the election of Philip 
of Swabia, and of Otto IV. in the German Empire, and we must 
not recapitulate what we said then. It is obvious that In- 
nocent III, was determined to prevent the succession of 
Philip, and that he claimed the nght not to elect, but to 
declare that a candidate for election was unfit for the office 
of King of the Romans. It is obvious also that this claim was 
emphatically repudiated by the supporters of Philip. They 
denounced the interference of the Papal See as a violation 
of all tradition and order ; indeed they went so far as to say 
that while the election of the Pope bad originally required 
the imperial assent and the emperors had resigned their rights, 
the papacy had never possessed any authority in the election 
of the Ring of the Romans . 1 It is clear, on the other hand, 
that the supporters of Otto IV. asked for the “ confirmation ” 
of his election by the Pope, and that Otto called himself 
King of the Romans by the grace of God and of the Pope ; * 
and, what is perhaps more remarkable, even Frederick II. 


1 M. G. II , 1 Constitution^.' voL 11 
e. 3 ‘In Romanorum train election® 
Pontificum hoc erst imperial! (bade- 
mat) reservatum, ut earn Romanorum 
imperaton* auctontate noo accommo- 
data ullatenus fieri non liceret. Im- 
perials vero nmnificentia, qu® cult mn 
Dei semper ampharo studuit et ejus 
eccleaiam pnvilegiorum epeci&htate do 
corare euravit, bunc honoris titulum 
Dei ecclesia reverenter remiait quod 
conatitutio pnmi Hennci evidenter 
explanat, eujua senes «ie eat . ‘ Ui 
nnllus misgorujn noatrorum cujuscun 

quo mpeditionia argumentum in elec- 

tiono Romani pontificis cornponere 

aiideat, otnruno prohibeinua * Si lai- 

calia Bmplicitaa bonum, quod da jure 
habuit, roverontor contempait, aanc* 

tita* Pontificalia ad bonum, quod 


nunquam habuit. quomodo manure 

•Id id id, IS “Patonutati ergo 
veatre djgnuro eupplicare duxunua, 
quatinua Gitera et devotionem domioi 
nostn regia (i t , Otto) attendentea 
. . ipsiua elcctionem et consecrationem 
auctontate vestra confirmare et un- 
penali coronatione anauere patorna 
pietato dignemini " 

Cf 20 and 21. 

Id id id. 27: “Bevereodo in 
Chnato Patn ac Domino, carissimo 
domino XnoOcentio Dei gratia aancte 

Romans sedu aummo pontifici, Otto 

eadem gratia et sua Romanorum rex 

et eemper Augustus debitam eubjec 
tionem ao roverentiam cunt filial, 
dilee tiono.” 
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more than once called hun*clf King ot the Romans, by tho 
grace ot God and the Tope 1 

Wo have also dealt with the question ot the long conflict 
between the popes and Frederick U , and the circumstances 
ot Ins depo ition by Innocent I\ , it is not surprising to 
find Innocent I\ making a new and tar reaching claim to 
nuthontv to issue lus commands to the electors as to the 
person whom they should elect 

Ho wrote in 1210 to the archbishops and pnnccs who had 
the right or election, requesting (or rather commanding) 
them to elect tlio Landgrut of Thunngn * It was a compar 
ativcly small matter that William of Holland should speak In 
1252 of Ins having been elected King of the Romans by tbo 
prrnces, and confirmed by the Pope,* or that Popo Clement 
IV , m I2C0, should have strictly forbidden tlio election of 
Conndin * 

AU this represents tho extreme limits to which the attempt 
to assert the political authority of the papacy over the empire 
was pressed in the height of tho great struggle with the last 
ot the Hohenstauflen, and of tho concessions made to the 
papacy by tho lay opponents ot the Hohcnstauffen But 
wc must not imagine that theso claims were universally 
accepted or even acquiesced in We have already cited the 
terms m which Frederick II appealed to Europe against 
Innocent I\ lie repudiated the claim of Innocent to the 
authority to depose kings and emperors the emperor, ho 


* Id id id S3 S»nct nmo m 
Christo pstn et domino But, Innocent o 
Sacrosanct* Roman* Eeclcsi* cummo 
ponlifici F Dei et bui grst a Roma 
norum Rex et semper Augustus et 
rex S cili* cum 6dch eubjeetione de 
b tam in omnibus apostobco *odi 
obedient) am et to* e rent atu 

* Id id 1 1 316 Areluepiscopis 
et hobU bus vmi al is, prtnc p bus 
Tbeutoni* babentibu* poteetatem ell 
geod Romanorum regem m impera 
totem peatmodviin proinoYenduia « 


Lmversitatem eestrani tnonemus, ro- 
parous et bortamur attente mandantes 
in remissionem peccatorum imungendo. 
quatenus do gratia Spin t us Saneti 
cnn£s eundem Lantgrai um in Ro ns 
norum regem id imperatorem post 
modum promovendum cum prefatum 
impertum ad presens v scare noscatur 
unarumiter absque dilation ls dispend o 
ebgatis 

• Id id i 359 Per summum 
pontiScem confincati 

* Id. id 406. 
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maintained, had no temporal superior. 1 And, as we pointed 
out, it would appear that St Louis himself continued 
to address Frederick as emperor, in spite of the sentence 
of deposition. 1 Manfred, in his denunciation of the action 
of the Pope in 1265, represents him as claiming both 
authorities, the papal and the imperial, and as alleging 
for this not only the authority of Christ but also the 
Donation of Constantine, but he confidently asserts that 
the Donation could have no validity with respect to the 
emperors after Constantine.* 

It would also appear that among the popes who succeeded 
Innocent IV., neither Urban IV. nor Clement IV. seemed 
to feel that they could insist npon any supposed papal right 
to decide m the case of a disputed election. Richard of 
Cornwall and Alfonso of Castile each claimed that they had 
been lawfully elected, and refused, as both Urban and Clement 
say, to submit their claims to the papal judgment. These 
Popes both endeavoured to persuade Richard and Alfonso 
to send representatives to the papal court with authority to 
come to terms, but clearly refrained from urging that they 
had themselves the right to decide, unless the parties were 
willing to accept a papal decision 4 


• Id. id., 262 and 264 Cf. pp 303, 4. 
» Cf p. 318 

1 1LO H., ‘ Const roL u. 424 (It) 

“ Ham HI# improvidus Constantmiis 
teroptans gacerdotibus aubinittero alie- 
miu:, nullius servitutis earacterem 
unponere potmt futuns lmperatcribos, 
q in bus solummodo indicare, non aatem 
leges unponere concedit, eodice, L 
digna vox (‘Code,* i 14, 4). Cum 

ecjam per in parem nullum impenum 

be beat, ut jure legitnr Digeetorum a. 

0. De arbi. 1. ' Dam et magistral!!# ' 

(‘Digest,’ it. 8, 4), prseterea quuzn 
Augustum ab augendo diet mamlavent 
legislator. Jam dicto Constantino do- 

batur augente, finfc donacio 01a nnlia, 

q’sum et juris altetu donacio in pre- 


Jadjcinm donum Tel CUJ ns intersit, 
nulbus juris Talletur auxilio, ai Diges- 
tonzm et Codicis Tolumina ex qmr- 
untu/ ** 

The editor points out that there is 
only one IIS of this, of the fourteenth 
century, and that the text is m great 
confusion. 

4 Id id id., 405 (3). “Et licet 
inter tos judicia partes aasumere non 

•me causa distal ent (»e , ecclesia) 

praeaertim qutnn tam tui quam ipsius 

regia nuntu in recordatioms felicis 

Alaxandn Papas priedecesaona nostn, 

nostra et fratrum nostrorom prssentia 
constitnti, super predictis judiciaruun 
apostolic® sedis examen expresee usque 
ad hec tempora deebnannt ” 

Id. id., 408 (1) i “NuSlom emrn 
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At list, after some twenty years of confusion which followed 
the death of Frederick II , Rudolph of Uipshurg was elected 
and recognl*cd as emperor, and it is important to observo 
under whit terms the relations between the emperor and tho 
papacy were referred to 

It is m the first pHce \ery noticeable tbit neither tho 
German pnnees nor Rudolph himself, in notifying his election 
to Pope Gregory m 1273, asked for his confirmation They 
annonneo his election und coronation as King of tho Romans 
at Ait la Chapellc , they assuro tho Popo that ho is a man 
well fitted for the empire, both in his religious character and 
his political position, and they ask liim to receive him favour- 
ably and to call him to the imperial dignity 1 It is truo that 
the King of Bohemia wroto to the Pope and protested against 

ferra angultira ipaiua la'era debet nostro pussim® dot* eongaudm cumu 
imperii, quod d® predicts eWlu lentur Idem rri «l fid® ealoticiu. 
hujus modi eleetiombu* in discord a eerlrsiarum aroator justiciar ctdtor, 
eelebratu et electi* ipau non runo pollen* cotuCio fulgen* pieUte, proprua 
tibus tubin judicium eed propru* poten* vinbus et roultonim potentom 
M veil® inrut i vm bus expre«*e affimtate, romuiui, Deo, ut firmiter 
d centibu* opinamua. amabil a et b omani* a* 

1 11 0 H-, Conet ui 14 (2) peetibu* graaoau* *o unuper corpora 

" Do comm am consensu omnr* et etrenua* et in rebus be til cu contra 
smguti eum (•«, Radolfutn) in perfidos fortune l us 

regem Rornanorurtj. imperatorem lula (5) Vo® itaqoe qiintimoi, peter 
rum, «uc tare slUMimo unn toco rot »*ncte, b"aigno tuscipile fUium, nngu 
oque tmstumi una mm imtcr ebgente* larem qaem procul dubio sencieti* 
(3) Qua qtndem elections canomce intrepidum raatns ecclesi® pugilem 
imroo diYWltol procul dubio eelebrata. *t lnnctum c*tolic*> fldei defetnorem 
eundem cum menarrabib* unmensitata Procesaum vero t arn nte tam provide 
tripudu, omnium apptsudent® cetervs tern mature d® ipso no habitum 
nobiliurn necnon popul i comittva letanle graeioee tpprobaaODis applausum bem 
ec in euperna laudia caoticum gratu vslo prooequentes sc er affluenti 
labundus nssurgente spud A quia pateroa dulcedino p etatia opus Dei 
granum ut pot® sedem, qua pnmura perficicntes in ipso eundem cum vostro 
subl maciom* et glome regie gradum aanetitati placuent et videntia opor 
pomt magnifies duximua ubi tali die tunum ad impcnalia fastigu diadema 
a nobis Colonienei Archiepiacopo cujua dignemini puscncorditer evocare, ut 
interest re gibus ab antiquo beneficium eciant et intetbgaot umvorsi quod 
const crac om» impendere fuit in *ed® poauent vos in lacem gencium dominus, 
magnifici CaroU coronatus et unctioms et per veslro discrecioms arbitnum 
TOCBrna® doro iefihnttua ’itfv Tft wfoi 'ami pcit mlnlmm exaptata eeto 
d® regia electi ate et corouati persona nitas lUucescat 
sacrosanct® Roman® eccleo® tnatr.s Cf id id , IS and 21 
VOL V 2 A 
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the election, bat it would not appear that this was taken 
very seriously by any one 1 

Gregory X., however, as late as January 1274, addressed 
Rudolph as King ot the Romans elect,* and it was not Gil 
September 1274 that be thought it proper to address him as 
king. He intimates to Rodolph that for sufficient reasons 
he had hitherto cot given him the designation of king, but 
now, after due deliberation with his brethren {i.r., the car- 
dinals) and by their advice, he “ names ” (nominamus) him 
king, and tells him to make preparation for the imperial 
coronation at an early date.* 

It is not very easy to determine how much exactly this im- 
plies Rudolph, writing to Pope Innocent Y. on the latter’s ac- 
cession in 1276, used language which might be taken as implying 
that it was Gregory who had established him on his throne ; 4 
and, writing to Pope John XXI. in September of the Eame 
year, says that be placed all things under his control and 
desired to have him as ruler in the kingdom.* With these 
phrases we may compare 6ome words of the ‘ Privilegium ’ 
of 1279, in which Rudolph recognised, in general terms, 
the great benefits which his predecessors had received from 
the Roman Church, and especially that it was the Church 
which had transferred the empire from the Greeks to the 
Germans.* The German pnnces, m confirming this ‘ Privile- 

1 Id id, 1C. eubieimua, rancta rosti-ia manibus 

• Id. id., 28. tradimus, to bis Vive re e t m regno too 

* Id. id, 66 Licet itaque, non rectorem habere TOlumua. aie ut inter 
erne causa di9tulermn.tr hac tenus re nos sit ydemptitaa mencium et in- 
giem tibi denominationem sscnbere, aeparahihs omo voluntatum." 

cum fratnbus tamen noetns delibe • Id. id . 222 (*) •• Prefati itaquo 

ratrooe prehabita, ta regem Korea- prederessorea.admagiuficentianimune- 
norum d© ipaonim consilio nOmuia rum et gram drum quodammodo in- 
* eflabilem largitatem. que do lpeiua 

matna oceleaiie ubenbua suswpenmt. 


* Id id, 106 . ■* Pneter alia . . 
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gium ’ in the same year, also recogni'ed that it was the Roman 
Church which hid conferred tho supremo temporal authority 
in tho world on German}, and established the princes ns tho 
electors of the emperor, and they speak. of the emperor as 
that lesser luminary which was illuminated by tbe greater— 
that is, the sicar of Clinst, — and say that the emperor is to 
draw the material sword at Ins comm ind (ad tp«itis nutum) 1 
These phrases go further than any others used by Rudolph 
.and tho pnnees towards admitting tho authority of the Popo 
in temporal matters, but it should be observed that Rudolph 
also wrote m terms which suggest very dearly tho principle 
of tho distinction of tho two powers The ‘ Prmlegium * 
of 1279, to which we have just referred, begins with a state- 
ment that tho sacred authority of tho " rontifex " and tho 
royal power aro tho greatest gifts of God, and that ns Christ 
exercised tho two powers, each is derived from him In 
n letter of 1280, in which ho requested tlio Archbishop of 
Cologne to excommunicato the Count of Closes, who had 
been for some time under tho ban of tho empire, he begins 
bj citing the Gelasian phrases that there aro two powers 
by winch the world is ruled, tho pontifical authority and 
tho royal, which aro separate and distinct, and urges that 
they should mutually aid each other, and that tho sword of 
the one Bhould constrain those who resist tho jurisdiction 
of the other.* 


ecdeiia, eonfirmarunt, demise runt ecu 
etmra conemserunt, totem terram quit 
oat a Redicofano tuque Ceperenum, 

* Id id , 225 ‘ Complectens ab 

dim aibi Romans mater ecdesia quasi 
quadam germ ana cantata Germanism 
ilium eo tarreno digmtato decoravit, 
quod eat super omm nomen tempore 
liter, tantum presidentium super ter 
ram, ptantans in ea pnneipes tanquam 
arborea prelcctos, et rigana ipsas gratia 
singular!, lllud eis dedit incrementum 
mirande potentio, ut ipaiua ecdeaiso 
auetontata sullulti vatut germcn elec 
turn per ipsorum electioncm Alum, qui 


Irena Romani teneret imperil, grrmi 
narent Hto eat lllud lurnmarc minus 
in Brmamenta militantis ecclcsm per 
lummara mams, Chnsti vicanum Ulus 
tratum I lie est qui matcnslcm gla 
diurn ad ipaiua nutum ezeutit et 
convcrtit ’ 

* Id id , 222 “ Surntna respubliem 

tuicio do atirpo duarum rerum aacer 
docii et imperu divioa institutions 
progredions, vimquo tuam exindo mu 
mans humanum genus salubnter gu 
bemabit in poatarum et regot Boo 
propicio in eteraum Hoc aunt duo 
dona Dei maxima quidem in omnibus 
a auperna collate dementia, vnlclicat 
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It is also noteworthy that Fope Gregory X., writing to 
Rudolph in 1275 about a date tor the imperial coronation, 
also speaks in terms which recognise very explicitly the 
distinctive character and the divine origin of both powers. 
The civil wisdom, he writes, has rightly said that the “ sacer- 
dotium ” and the “ impennm ” do not greatly differ. They 
are the two greatest gifts of God, and were instituted for the 
perfect government of the world, and need each other’s help : 
the one should mini ster in spiritual things, the other should 
rule over human affairs. They were instituted inseparably 
for one and the same fin si cause, in spite of the diversity of 
th eir ministries. 1 


When we endeavour to sum up the impression which is 
left upon us, after considering the materials with which we 
have dealt in this chapter, it seems to ns to be clear that 
the conception that the papacy possessed, even in principle* 
a supreme temporal authority, was, for the most part, em- 
phatically repudiated. The position of the Empire was, 
no doubt, somewhat different from that of other European 
countries, but even there, except in the ‘ Schwabenspiegel,’ 
and even after the destruction of the Hohenstauffen, while 


auctontiu sacra pontificum ft recalls 
exceHencie potest* tit. Hee duo B»l- 
vetor coster mediator Dei St bom 
mum Jesus Cbnstus no per ee lpsum 
actibus propms et digmtetitras dis- 
tmctis eiervuit, nt utmque &h ipso 
tanquem ri \:no eodsmque pnn- 
cipia manifests procedere omnibus 


li id, S'S . •' Qtimiim duo sunt 
quibus pnnapahter regitur orhis ter nr. 
suers videlicet pontificalia auetontes 
et zegalis potestas, non rmnns utile 
quarn neceesirium fore dmoecitur 
juxta legitimes eanctiones, ntnusquo 
poteslatis officio, discrete di virus ectj 

veniant. ut no mntuo mtei-ceuiente 
suceurso, quo* umue junadictionii 


coerao a malo non tevocet, altenus 
saltern poteetetn gledrus a contumacia 
eoerrsat ae psecato, et per hoc utn- 
usque vigor in i-jo permeneat robur 
firmitatia.” 

1 Id. id, 77 : “ Seeerdotiom et 

tmpenmn non multo diSerre mento 
sapieDtia civOie assermt. Si qnidem 
ilia tamquam maxima dona Deo a 
etrlesti collate dementia pnnrapi eon- 
Jungit idemptjtas. ra vdut a irrilu a 
motuia semper egentaa eufirapus suis 
inter ipsa vicibiis alternandi unit 
nscesntas et ad perteetum mimdi 
regimen institute. ut elterum videlicet, 
spintuslibus ministry t, rebqvum vero 
prosit humania, una et aadem institu- 
taoms causa finalia ipsa inseparabiliter. 
beet sab numstenorum dirastato 

cor June to designs!.” 
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the Topes sometimes claim a special authority with regard 
to the election of the German lung, it cannot bo said that 
there was any acceptance of the extreme claims of the 
later Canonists. And outside of tho Empire there was no 
recognition at all, but rather the affirmation of the contrary 
pnaciplo that the temporal and the spiritual powers were 
separate and distinct 

It is, however, true that these claims had been made, not 
indeed officially and authoritatively, but by Canonists and 
some ecclesiastical writers. Wc must now therefore consider 
whether, or how far, these claims lie behind that great conflict 
between the papacy and the secular power, in which Boniface 
VUI. and Thilip the Fair of France were tho protagonists. 



CHAPTER VIII. 


BONIFACE Vm. AND PHILIP THE FAIR. 

We have arrived at the last stage of the great conflict of the 
Middle Ages between the spiritual and temporal powers. It 
is true that the literary controversy continued for some time, 
and we hope m another volume to deal with this, for it had 
some practical importance, especially with relation to the 
empire. In fact, however, the tragic end of Boniface VIII. 
marks the close, for all practical purposes, of the attempt to 
claim on behalf of the papacy a universal temporal authority. 
In fact, if the papacy had seemed to triumph in the destruc- 
tion of the Hohenstauffen, the political authority of the 
mediaeval papacy was also destroyed within fifty years, when 
it came into conflict with the national monarchy of France. 

We are not writing a history of the pontificate of Boniface 
VIII., and we confine ourselves to the attempt to set out 
briefly the progress of the struggle between him and Philip 
the Fair, as it can be traced in the documents, letters, and 
pamphlets in which aro stated and criticised the claims of 
Boniface and his supporters. 1 

Among the first public actions of his pontificate was the 
attempt to impose peace on the cities of Italy and the northern 
nations. In May 1295 he commanded vanons cities of Lom- 
bardy, Venice, and Genoa to send representatives to Borne, 
where they were to arrange the terms of peace, and he com- 

* »wh to ®*presa our very great Scholz. *D>e Publmetik zur Zett 
obligation*, throughout thia chapter, Philippa dea SchOnen und Bornfaz 
to the admirable work of Dr Richard Vm ’ 
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manded this under the threat of excommunication. 1 In tho 
same month ho wrote to tho Kings of Franco and England 
announcing to them that he was sending legates who should 
endeavour to arrange peace between them, and at tho eamo 
time he commanded I ngland, IYincc, and Germany to accept 
a truce for a year, under pain of excommunication * In 
September 1290, in tho Bull Ineffabihs Amona, ’ he urged 
on Philip the Tair of Franco that tho questions at issue be- 
tween him and Lngland and Germany were questions of sin, 
and that these belonged to the juri«diction of tho Iloly Foe * 
This claim of Boniface VIII was, it seems, at once repudi- 
ated by Philip tho Fair, as we sec from tho letter of tho papal 
legato of 20th April 1297 In this letter the legate gives an 
account of tho interview between himself and Philip with 
regard to a truce between him and the King of Fngland. 
When ho was about to present the Popes letter, and beforo 
the letter was read, Philip caused a protest to be made, in 
which it was emphatically declared that tho temporal role of 
the kingdom belonged to himself alone, and to no one else, 
that he recognised no superior to lnra«clf in Ins kingdom, 
and that ho would not submit himself to any on© in matters 
belonging to the temporal rule of tho kingdom * 

It is evident that Bonifaco had to give w ay upon the matter, 
for, in a letter of July 1298 to Philip, Bonifaco says plainly 
that while phihp of France and Edward of England had 
committed Romo part of the matter in dispute between them 


’ Bonifies \I1T Begistrura, 780. 
812 813 

•Id id . 868 888 870 

* Id id 1633 Inoffabilis Aroons 
Nuroquid super bua dicti it gen dene 

gant stare jun 1 \umquid Apoatohce 
eedis qua Chnatieolia omnibus pirmi 
net judicium vel ordinationem recu 
sant 1 Demque in eo* super hi s ipei 
pecearo to aswrunt de hoc judicium 
ad sedem earadem non eat dubium 
portinere ” 

* Dupuy, Hiatoire du EhfTererul 
d entre le Papo Bonifaco VIII et 
Philippe le Bel ' ed 1655, * Preuves * 


p 27 • Cumque d etas litteras pro 

eentaremua dicto Regl Francm tegen 
das idem rex incontinenter antequarn 
eirdem litterae lcgcrmtur, nomine suo, 
et se prraente fecit expnmi et man 
davit in noetrapr*eentia protestations 
hujusmodi. et elia qu® sequuntur i 
videlicet, regimen tempo rail tatis regni 
sui ad ipsum regem solum et nenunem 
ahum pert mere, aequo in eo nenunem 
tupenoiem recognoscere ne<s habere, 
neo se intendere rupponcro vet subjicero 
modo quocunque viveotl elicui, super 
rebus pertmentibus ad tempor&le re 
gluten tegni * 
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to his arbitration, thi3 was only done on the understanding 
that he was acting not as Pope, but as a private person, 
Benedict Gaietam, and he promises that he would not deal 
with any part of the matter in dispute other than that which 
had been mentioned, without Philip's consent to be intimated 
in “ patent letters." 1 

These letters, indeed, are not in the Register of Boniface 
VIII., but the statement that Boniface was accepted as 
arbitrator only on the understanding that he was acting as 
a private person, is confirmed by the terms of several letters 
in the Register.* 

It was in another matter that the first really important 
conflict between him and the temporal power began. It 
was in February 1296 that Boniface issued the famous Bull, 
“ Clericis Laicos," in which, after complaining bitterly of the 
attempts of the laity to impose heavy burdens upon the 
clergy, he absolutely forbade the clergy to pay “ collectas vel 
tallias, decimam, vicesimam sen centesimam suomm et eccle- 
slarxun proventunm vel bonornm ” to the laity without the 
permission of the Holy See, and declared that those who 
paid such exactions, and all emperors, kings, or other secular 
authorities who should impose such exactions, would incur, 
“ eo ipso," the sentence of excommunication.* 


* Id. Id. <p. *U. “Licet per epe- 

personam, et Benedicturo Gaietanum 
tanquam in arbitrum, arbitratorem, 
lauilatorem, diffimtorem . . . absolute 
et libere eoropronusena. . . . Nos tamen 
ad tuaia cautelam et ut secunus in 
nostra puritet© quiesces. seremtati 
tu» presentium tenors pradicunus, 
et express© prorxuttimus, quod prater 
contents in na qua Jam pronuntiata 
noecuntur, uostr® nequaquam mien* 
tiorus oust it ad aliqusm m retiquis 
pronontiationcm, re] diffimtionem in 
bu;oamodi negotio ex predict© compro- 
mise© procedere. sine too evpreaso 
consensu prehabito, a to per patentee 


litteras fuse, et per speoialeni nuntium 
deetmando ” 

* Cf Boniface VOT Register, J8IO. 
2811 

* Id. Id., 1681, » Clericis Laieee ” 

“ No* igitur tali bus uuquie actibi 
obviare volentes, d s fratrum noetrorui 
connJio, apoetolica auctoritete statu 
tous quod quicunque prelati ecclenas- 
ticeque persona religion vel eoculares, 
quorumeunque ordinum, conditions 
sou statuum, collect as vel t 
mam. yieemmam sou cente 
sum et ecclenartua prove 
bononim launs eolvennt 






t qnaxnvis aharo qu&otitatem, por- 
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The bull produced a violent opposition in England and 
France In England, Archbishop \Vincbcl«ey, at the Parlia- 
ment held in November 1290, maintained that the clergy 
could not, m view of the papal prohibition, grant the aid 
which the king demanded The king replied by putting the 
clergy out of the rojal protection, and the clergy were com- 
pelled to give way, the archbishop recommending the clergy 
to act each on his own mdmdual responsibility 1 In Franco 
the opposition was equally determined, and Boniface him c elf 
in the course of a year had to gi\o way In September 1290 
be assured Philip that the Bull “ Clcncis Eaicos " did not 
forbid the clergy to grant him aids for the defence and other 
necessities of the kingdom, but only forbade them to do this 
without the papal permission, his object being to protect 
the clergy against intolerable exactions , and he added that 
the bull had no rcfcrenco to the obligations and aids which 
the clergy were bound to render in respect of their feudal 
tenures * In February and March 1297, in response to the 

tionem, tut quotum proventuum vel apoatolica auctontate et licentia 
bononun, axtimatiotus ' *1 valon* spetialn * 

■ paorum sub aduitoru. mutui, subven ' Cf Stubbs* * Consul nut,' rol u 
tioms, subaidn, vel dom nomine, ami chap 14 »ett 180 
quoTi* alio titolo, ruodo vel quem to * Id id , 1833. •' Ineflabilis Auom "• 

colon, absque auctontate sedis Mu* "Non enim precise statuimos pro 
dem , necnon iroperatorea reg*« aeu drfenmone ac necewitatibus tui vel 
prwcipea, daces, conutca. vel baronee, regm tui ab eisdem prelati*. ecclesi 
potentates, capitanel, officials, vel astieisve personu pocumannm subsi 
reetores, quocunque nomine eenaeantur, (bum non preatan, sed adjecimus id 
emtatum, c astro rum aeu quorum non fieri sine nostra hcenUa special! , 
cunque locorum consututorum ubQi aductu in conSadorauonem nostram, 
bet et quivut alius cuiuscunque pro- exactionibus intolerabilibus eccleeus et 
minentia, condiUonis et status, qui pertorus eeclesiaatieu, religion is et 
talia impomiennt, exegsnnt vcl re aeculanbus diet! regm, ab officialibus 

cepennt, aut apud edea sacras depoeita tun auctontate tua impoeitu atque 

eocleeiarum vcl ecdesiaaUcarum per faetis , da futuns poll us vemimHiter 
aonarum ubdibet areetavemit , formidantea, cum ex pretentis certitudo 

necnon omnee qoj scienter in predict!* presumi valent do futuns 
dsdenot a uiil iuro, consflium vel favo- Sunt et all), sicut ad nostrum 
rem, publico vel occult®, eo ipao sen notitiam eet deduetum, qui maligna 
teotiam excommumcatioms incurrant eumpiunt, di centre, jam non poterunt 
. • V, -stqmdutfMh ■utfren. vm.'imi -pnlofti V, -permnib -wsiiwiaiiica regm 
mnmcationum et interdict* aententus tui aervire da feudis, vel subventions* 
nnllus abeolvi v&leat pneterquam faoere, in quibus feudonun rationa 
in mortia articulo absque sedis tenentur , Jam non poterunt uaum 
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request of the archbishops and bishops of France, he gave 
them permission to make a reasonable subvention to the 
King of France, provided it was made freely and without 
coercion ; they were to inform the Pope of the amount granted, 
that he might see whether it was moderate. The grant was 
to be for that year only, and was not to be repeated without 
the renewed permission of the Pope. 1 In March and JIaj 
1297 we find Boniface authorising a contribution of one- 
tenth to the king by all the ecclesiastical persons and bodie 1 
in France * In August 1297 he granted the first fruits of all 
ecclesiastical dignities in France, except those of archbishops, 
bishops, and abbots, to Philip during the time of the war. 8 
He had, however, already, in July 1297 in a letter addressed 
to the bishops, clergy, nobles, and others in France, snbstan- 
tially withdrawn the prohibition of the “ Clencis Laicos." 
His decree, bo says, had been misinterpreted ; it was not 
intended to prohibit a voluntary graDt by the bishops ox 
ecclesiastical persons, even if this were demanded by Philip 
or his successors, or other temporal lords. The decree had 
no reference to feudal dues and other customary services to 
the crown ; and he adds that it should not apply to the 
case of the imminent danger or necessity of the kingdom. 
The king, therefore, might demand and the clergy might 


sciphum, unum equum dare liberaliter 
regi mo Non Urtar «d tales 
et consimilea interpretationes sub 
dolas dicte noatre conatitutiome 

* Id id , 2333 “ Veatns i toque in 

hen parte suppbeatiombus anpueotea 
. • bceat vobis et eiadem ptelatie 
eccleaie et personis eccleeiasticie, abeque 
metu conatitutionie noBtre predicte, 
ipw regi pro bujuemodi veetre sc 
ipeorum regie et regtu mtnnseee defeo 
fliorue eubndio. subventionero con- 

gruam, prout vobis et ceteris prelaUa 

regni prelati eeu inajon parti veatrum 

et ipeorum ndebitur, voluntanam, 

liberalem et hberam, non cosetam, 

abeque Omni concussions, exactione 

et executione temporal i tel layeab. 


engondam, hao Vice present* nOetra 
Intif I ioentiM impertiri, eamque aimi- 
liter regi liceat recipere mem or a to. 
Volumus eutem quod, si subventionem 
ha/asmodi printer! contingst, /ormam 
et modum et quantitatem etuun ac 
quicqmd super hoc (actum extitent 
nobis per veetras htteras nenoeias 
intimare curetis, ut quantum discrete 
vel indiscrete, moderate vei immoderate 
premiBaa preceasenot et acceptat lonem 
vei moderationero exegennt ctanus 
videamus. Sore quoque vos volumus 
nostro mtentiocuB existere quod sine 
iterata licentia hujusmodi subventio 
anntialem tenumsm non excedat " 

Cf. id. id, 1933 

> Id id., IR22, IS 29 

* Id id , 2367 
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grant an aid or contribution for the defenco of tho realm 
without consulting the Pope, notwithstanding tho terms of 
tho decree (“ Clericis Laicos ”) or any privilege granted by tho 
Apostolic See He assures them that he had had no intention 
by tins decree of destroying any of the laws, liberties, privi- 
leges, or customs of tho king or kingdom 1 

It would seem evident that Boniface had been wrorsted 
in his second conflict with the temporal powers, and had 
to withdraw his claim 

It is with tbc‘0 claims of Boniface to forhid the taxation 
of tho clergy that the unknown author of tho tract entitled 
* Disputatio inter Clencum et Mditcm ' seems specially to 
deal; and, though it cannot be dated with any precision, it 

* Id id ,5351. "NoTeritiaNoa ' "No* Quin potiu* iJem re* ao auccea. 
igitur declaramus, <juod conatitutio ij"A *ore* ipwus poMint a prelstia et per 
velejuaprohibiUoaddonana'Clmutua aorns roclcsissticn dicti regru petcro 
sou quovis *hn voluntan* prelatorum ac recipe re pro bujuamodi detenaiono 
et peraonarura ecdraiuticanim ejua sutoidium \rl eontnbutionem, tlludqua 
Uero regm, cujuscunquo atatu* orvlmis out Qlam prelati et persons predict i 
\r1 conditions existant, Omni proraua arpefato rep run tucceaaonbua tneon 
oeeauono out exactions cewante, x, aulto eti*m Romano pontiC ce, tenran 
abquatcrous non extendat, licet ad il tur et 'alcant. mb quote nomine aut 
forsiUn Pbilippi Reps \cl alia* etiam. lropertm, non obatantibus 

vucccssorum auorum aut nobdium constitution© predict®, aeu quovis 
vtl aliorum domino nun tempo rahura exemption!* vel alio quolibet pnvi- 

do regno preslicto, requtsilio cun&li* et lepo, tub quaeunqua forma coulee to, 
arnica precedat , quodque feudalia. a aedo apostolic® impetrato . , 

censuana live jura qualibet in re rum Quodquo pnrterea intention!* noa- 
eccleeiasticanun elation© retenta, eel trar, non extitit, nec exislet, per con 
alia acrvilia cousueta rep ejusque sue atitutiontm pruUetam sou declara- 
ccaBOnbus, ducibus, comitibus, baro- tionem presentem Jura, libertatea. 
nibuii. nobtlibus et alua tempo rtdibtia franehpsiaa, aeu consuetudines, qu» 
dominis aupradictu, tom do Jure quam prefabs rep et regno, duel bus, eomi 
d» coosuetudine a persoms ecclesiasticia tibus, barombu*. nobQibus et quibusna 
debit*, prefata constitute non includst alus tempo ralibua donums, editioms 
'el ahquatenus comprebendat . . prefati const ltutioms tempore, ac etiam 

Adjicimus irumper hujusmodi doctors ants lllud competer© noseebantur, tol 
nom noatre quod, ai prefabs regi lere. dmunuere Tel quovts tnodo 
et aucceasonbus avus pro uni'eraali mutare, out eig in aliquo dcrogare, ecu 
Tel particular! ejusdem regm defen novas eemtutes 'cl submission©* im 
aiono penculosa noceasitaa immineret, poncre, sod jura, libertatea, franchjen&s, 
ad hujusmodi necessitatis casum et consuetudines aupradictas pretactis 
bo nequaquum extendat constitute regi et alus illesas et integras con 
memorat*. aervare.” 
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seems probable that it belongs to the years from 1290 to 
1298. 1 

The tract is noteworthy for its explicit and reasoned repudi- 
ation of tho claim of the supremacy of Church Law and the 
Holy See over Secular Law and secular authorities. It is 
in the form of a dialogue between a clerk and a knight, and 
begins with a complaint on tho part of the clerk that tho 
Church and its liberty was oppressed by financial exactions 
and disregard of its laws. The knight asks what he means 
by law (jus). Tho clerk replies that he means the decrees 
of tho Fathers and the statutes of the Eoman pontiff. The 
knight replies roundly that these laws, so far as they refer to 
temporal matters, may bo law to the clergy, but have no 
authority over the laity, for no one can make laws where he 
has no “ dominium ” ; and as the princes have no authority 
to make law on spiritual matters, the clergy have none to do 
this in temporal matters. 

The clerk then argues that Christ is Lord of all, and Peter 
is his vicar : how can they refuse to recognise that tho vicar 
of Christ has tho same authority as Christ 1 The knight replies 
by saying that he had heard that there were two “ tempora ” 
in Christ, one of humility, the other of power. Peter was 
Christ’s vicar, “pro statu humihtatis, non pro statu glone 
et majestatis." Christ said that his kingdom was not of this 
world, and refused to act os a judge. Christ in the world 
neither exercised the temporal authority nor committed it 
to Peter. The clerk then urges tho authority of tho Church 
in matters of sin, and therefore of justice. The knight replies 
that the anthonty of judging according to the law, in ques- 
tions of justice and injustice, belongs to him who has authority 
to make the laws. The clerk contends that temporal things 
should Berve the spiritual, and that the spiritual power should 
rule the temporal. The knight replies that he quite recognises 
that spiritual persons should receive such things as they need 
for their support, but this does not mean that they have 
authority in temporal matters. He then turns upon the 

» For * fall discuss] oa of the dsto Echols. ’ Dis Publizistik *ur Zeit 
snd authorship of this work, cf. R. Philipps des EchOoen,' de. 
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elerk and «an» him tint the temporal power h concerned 
with tho o'c which tho clergy make of tint which is pttn 
thorn for pious purposes The clerk, complains tint tho 
kings have been annulling (lie pnulcpes which had been 
conferred upon the Church by law, and the kmght argue* 
that tins had been justified by necc^ity When finally tho 
clerk contends that tho emperor might have (inch powers, 
hut not a king, tbv knight de-enbes this as flat blasphemy, 
for the King of France is in every respect of tho same dignity 


and authority as the emperor * 

* Ihsputatio inter Clftioora It 

Militern ' p. as 

' Cubicus Eeelesia ticti fit vobia 
omnibus prxil* exiguntur * nobis 

mult*, dentil* null* st oo*tr» bow* 
non d*roiu, rspiuntur * nobis, eon 
culcaotur Jar* noetrs, libertstra 
eflnnguntar, uoma eerto eon 

tra ohm jof tnJuriM iasumrru 
sustinemus. 

Mailt Scire vellem quid vorslis 
Just 

ClebICti Jus vero decreta pot rum, 
«t statutum Romsnorum Fontiflcum. 

Man Qu» 1 U 1 ststuost. u do 
teroportlibus itatuunt vobu poostrat 
jura ease, nobt» Tfro non Hint , nulla* 
enim pa trot do in ittlwre, super quo* 
constat ipoum dominium non habere 
Bio ore Fran comm rex poteit ita lucre 
auper impenum neo itnperator super 
legwum Frsnci* Et qncmadmodum 
terieni pnncipea non poasunt ahqutd 
itatuere do vertnx spintuahbus super 
qu* non *c cepe runt potestatem sic 
neo to" do tempo ralibus eorum super 
qua non habeti* auctontatem 
Undo semper tmht rtsua rnagnua (uit 
cum audissem noviter statu tarn esse 
a domino Bonifacio octavo quod 
ipsa eat et ease debet riper omne* 
prmcip&tus et regna et eio facile 
potest at bi (us aoctpirere sutler rein, 
quamlibot 

Miles NuIJo tnodo divwai potea 
tati vel domination! reauto quia 


Chrtatianus sum et esse volo, et i !eo. 
si pet diver*** scripture* osten Imtw, 
auramoa pontifire* e*«o super orrru* 
temporal ia dominus neeraaa ret orn 
tuno regra et pnneiprs eurotnia ponti 
Bbu* tam in spiritual bus tjuam in 
tempnrahbus rare rubjerto*. 

Ciesicvs < Facile hoo ret, ox supo 
nonbus pore" ostendi Tenet erura 
fide* nostra retrain Apootolurn pro 
so et suii lucrereonbu* inititotum 
e*so plenum iicanum Jreu ChnstL 
Bi ergo non negatis Chnstum do vretn* 
temporal bus (taturra pone qul domi 
nos ret coeli et terrr, non polratta sin* 
rubore oandrm potestatem Clinsti 
pleno vi can o denegarr 

MiLrj Audm a vine Sanctis a* 
doctiasimis duo tempore in Chruti 
diatingui alteram huimbtati* el 

alteram potratatis Fetnu sutem 
constituitur Chnsti Vicarma pro statu 
bumilitatia, non pro statu glonr el 
majretatis. Son eium foetus ret 
Chnsti vicanua ad ea qua* Chnstus 
nunc apt in gloria aedad eainutanda. 
qu» Chnatua ept tatnult* in terra. 
Auditis ergo, aperte, Chnstum in tom 
porahbu* neo judicem neo diviaorera 
eonstitutum ergo in statu dlo sus 
eeptsi dispensation!*, neo tempo rale 
regnurn habuit, neo etiam a fleefavit 
Tlatatw^i Chna}iun. , r , . , guun.*Afriv 
poralo non exercuiaao neo Retro com 


CleMcus t Negatia, o Sides, eoclo- 
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Another tract which seems to belong to this time 
argues with similar determination for the principle that the 
king has the right to demand contributions from the clergy 
towards the necessities of the country. It begins with the 
assertion that the Church consists not only of the clergy but 
of the laity, and that the clergy must not speak as though 
the liberty of the Church meant only the liberty of the clergy. 
There arc, indeed, special liberties of the clergy granted by 
the popes, with the goodwill and permission of the secular 
princes, but these liberties cannot take away the authority 
of kings m the government and defence of their kingdoms. 
Those members of the body, whether clergy or laity, noble 
or ignoble, who refuse their help to the head — that is, the 
king — show that they are useless members. It is a matter 
of astonishment that the vicar of Christ should forbid (men) 

Siam cognosce!* da peccato . . . Cum ipgroUntium expendere debetis Quod 
ergo justum el mjustum in negocus si non feecntis multum nostra interest, 
rerum temporal! um ait, consequent do eiadem curam habere, no animus 
etiam est nt do causis temporalibua mortuomro salutemque viconim do- 
debet judicare . . Iroudetu . . . 

Milks Mamfestum est ergo ilium Cixmcva . Num quid per reges 
debere secundum leges judieare, et tollendas sunt gratiB nobis per 
secundum eafldem da justo et mjuato leges epneesse. et per beatorum 
cognoseere, eujus est leges condere, et pnneipum pnvOegia sancte eecJesi» 
habere mterpretan, cxpOTiere et eusto- coceessa. . . 

dire, facers et gravaro et molhre, cum Milks Igitur non est dubium quin 
videbitur expedite . . pro regm neoessititibus grstiaa vobis 

spmtuahbus deservire Ergo tern altissimi pnneipea consultion auspen- 
poralia debeot esse subjects spintua dare rations, et secundum eagentiam 
Lbus, et spmtuabe potestas tempo- tempo na utare. 
ralem debet regero poteatatem. Clkkicvs Jmperst-orea 

Milks % ere debent spintuahbus mU, non reges, ed ideo per 


sanxerunt 
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to piy tribute to Ca^r, and to render a«<ustancc to their 
king and kingdom against an unjust attack 1 

It is then clear, ns we have said, that Bomfacc VIII had 
been compelled to withdraw from the two positions which 
he had taken up . the claim that he had the right to inter- 
vene authoritatively in the conflicts between the northern 
countries, and the claim to forbid the taxation of the clergj 
the Bull “Noventis >os ” does represent a very complete 
withdrawal 

It is not our port here to describe the history of the events 
between 1207 and 1301, when the relations between Boniface 
nil and Philip the Fair again became openly hostile. Wc 
find Bomfacc VIII. complaining in January 1209 that his 

* Dujnlj. ‘ Ilistoire da DiPerend,' qu» quidem libertates, as roncesso 
Ac., ‘ rreuTW,* p Si “ S&ncU Utter vtl prrmisss- ipsis Regibu* euonim 
Ecelesie, sponsn Chnsd. non eolora guberaabonem so defensionera sufrrre 
M drotis, ee-A etiam tx Uicis uno con peasant e* qu» diet® gubet 
eners teetnnto Scnptara sicat est unu« nationl »t defennoni txwesssna, eeti 
Do minus, uns CJ e*. una baptisms. lie expedient!*, deliberate bouorum so 
• pnmo usque ed uHimum. ex omnibus pnidentmm eotuibo judicantur, dictate 
Chnrti Gdelibus, una ret Err Win, ipel Domino fonuSribu* TrmpU. * Reddite 
Christo, codes ti tponno. anulo fiJn ergo qusi eunt Cruiu, cienn, et qur 
deeponsat*. quern ipeo ■ ermtuto eunt Dri. Deo * 

peccatt, et jugo rrtrm legis. ma Et quin turpie eet para qu* euo 
dominio hos'as atitiqui, p*r mortem non totgruit nniverso, et rormbruin 
niun nusencorditrr liberavit qua inutile, et qunai paraJj-tieura. quod 
librrtato gnudrre voluit omnes illoe, corpon «uo tubeidium ferro recusal, 
(am laicos quara dm coe. . Et quin quieunque tire clrnci, aive lain, tive 
clenci in Ecrlraia, ut patrt per predict*. nobfles, sive ignobGes, qui rapid »uo, 
sunt, et men to, et numrro poll ores Tel corpon, boo e»t do min o Regi et 
non debent, non possunt, nisi foraitan regno • euailium form recusant, 
per abusum obi appropnare, quasi semetipsoe pnrtre mcongruos. et mem- 
alus txcludeudo. ceclesiasucam liber bra inotibe, et quasi paralytica de- 
tatem, loquendo de hbrrtate, qua monstrant. 

Chnstua noa sun gratia librracit. Et quit, sapiens et in trill gens hire. 

Mult* veto sunt bbertatee singu non ineidit in vebrmrnlera etupotrm, 
lares, non universalis Eecleeir, rponsn audirus vicanum Jrsu Clinsti prolu 
Chnsti, eed eolum ejua muustrorum, brntrm tnbutum dan Cmssn, et sub 
qui ctiltui divtno ad icdificationem analheraate fulminantem oe clenci. 
populi sunt, vet esse debent spintuab contra imquai et injust* persecution!* 
bus deputed quo quidem bbertatee ineunua, dotnmo Rcgi et Regno, uno 
per statute Romanonun rontifieum.de aemetipeis, pro rata aua, manum pom 
beniguitate vel saltern permissione gant ndjutneem.” 

Rnncipum seculanum eunt coneeesx. 
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grant of the first fruits h3d been misinterpreted and misused, 
and in April of the same rear that Philip would not surrender 
the “ Begalia of the diocese of Bheims, which he had occu- 
pied during its vacancy. 

It was in December 1301 that the storm broke. Three 
letters, or bulls, contain the record of This. On 4th December 
Boniface had issued the Bull, ' Salvator Mundi,” by which 
he suspended, at the discretion of the Holy See, all the 
special • prinlegia ’’ and favours which he had conferred 
npon Philip, on the ground that they had been abu'ed to 
the great injury of the churches and ecclesiastics of the 
kingdom of France. 1 

On 5th December Boniface wrote to Philip that he had 
heard that he had caused the Bi*hop of Pamiers to be brought 
before him, and had committed him to the custody of the 
Archbishop of Nar bonne. He therefore asks and exhorts and 
commands Philip to set the bishop at liberty, and to permit 
him to come to Borne, and warns him that unless he can 
show some reasonable cause for his action, be must be held 
to have incurred the sentence imposed by the canons on 
those who laid their hands on a bishop.* 


* Bootlace T 111. Register, lUi 
(“ Sal ruler Mimdi "> “ -No, igitur 

< T 10d EQnncI1 * pnvilrpia, 

Chnato f.i.o noetro PhUippo Kept 
Francorum drain ejosque eneeea- 
sonbua, et epeaaliter pro defenacaM 

concedenda. et pratioee aliqua cou- 
rt raccesBoruxn euorom etneto coonbo 
iuprint vel major, p&rb eonim : ooo- 
rum pnvilcgionrro. gratiaram, lodol- 

per abuRum, ecclesua cl ecclemanxxn 

onns ac preca rentes rw tall prrtrxtu 
eupradict® rcclmr, prelata ac person® 


ecclesiastic* phis prat-rotor, prvri- 
dunos super hoc aalnbre rnordiom. 


rora ecnslio. usque ad prrdicti sedis 
Ula m a xi m e que occasione gu ee ia rnra. 


tiirhabator tono tempons. ti 


* Id. id. Register. 4432 (" Secundum 
dixxoa ") : “ Sane ad nostrum perront 
audition. quod to T ru e r abJem fratrrm 

eonaliter ad prawotram foam dedua 
feasti sub tuorom eaota cnstodia. 
utmara oca in tilum 1 Qona eub 
oolore reran tatM person® i perns, cus- 
todiendum ditms commisissr fratn 
noetro Karborumm Arehjrpisoopo, 
SSetropdhtano ipsraa. Magrutudinem 
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On the same day Boniface issued the Bull “ A*cultn rili,” 
in illicit ho enumerated hts complaints against Philip, and 
asserted his authority m very strong terms. Uc begins with 
the assertion that God had placed him o\cr all kings and 
kingdoms, with authority to destroy and to build up, and 
ho warns Philip not to allow any ono to persuade him that 
ho had no superior, and that he was not subject to the head 
of the 1'cclcsiastual Hierarchy He who should pertina- 
ciously assert this was an infidel and outside of the fold of 
the good Shepherd. 1 

The principal complaints which lie made against the conduct 
of Philip were that ho was oppressing his subjects, tho clergy, 
tho counts and nobles, tho communities and the wholo people 
of his kingdom , that ho prevented the Holy Sec from exer- 
cising its legal rights with regard to \ scant dignities, benefices, 
canonnes, and prebends , that he compelled prelates and 
other ecclesiastical persons to appear in his courts, m regard 
to personal questions, rights, and goods, which were not hold 
from him by feudal tenure, whilo laymen had no authority 
in such cases ; that ho did not permit tlio free cxcrciso of the 
spiritual sword against those who injured tho clergy, or the 


igitur town rofj'irous el hortamur 
ottente, per opostcUco tibi tenpin 
rnaudantee. quatenua euradem epia 
cojmm, eujut volumus habrro prrsen 
tiaro, abire bbere, el ad nostrum pr® 
ecntiam aecurum venire pcrmittas, 
Onmiaque bona mobiba etc aibl 

reatitui facias . . neo in antea ad 
eimilia per to vel tuoa occu pa trices 
rnanus extendas , habiturua to taliter 
id premissis quod majeetatem non 

oftendaa Divmara, n«o acdis apostolic® 

dignitatem, neo oporteat nos aliud 
rcmedium adhibere t sciturua, quod, 
nisi ad excuaationem tuam abquid 
rationabilem eoram nobis propoaitum 
fuent vel ostenaum, et prenuaais ventas 
tuflragetur, quin meurrena aenlentiara 
canoma, propter injeetionem temerana 
rum raacuum in dictum episcopum, 

VOL V. 


•Id Id., 44*1 (” Aaculta Fill”)- 
”8ano Eli, cur ista direxenmus, iromi- 
nento nacemtate et urgent® conscientia, 
fxprewius epenroua. Constitutt emm 
no« Dcua, beet insufllcientibus mentis, 
super regca et regua. impoaito nobie 
jugo apostolic® aervitutu, ad evellcn 
dum, deetruendum, ediEcandum atquo 
plantandum, tub ejus nomine et doe- 
tnna, et ut, gregern pascentea doinmi- 
cum, conaolidemus inEnnoa, sanrmua 
*grota, alligemua fracta. et reducamus 
abjocta, vinumquo iofondamua et 
olium vulnenbus aanciatu Quare, 
fill ran saline, nemo tibi auadent, quod 
tupenotem non habeas et non aubsis 
suinmo lerarch® ecclesiastic® leraxchitr, 
cam desipit qui tie sapit, et pertma- 
citer hoc albrmana, convuscitur mfi 
debs, noc eat mtra bom pnstont 
tmle.” 

2 n 



386 TEMPORAL AND SPIRITUAL POWERS. [PART It. 

cxerciso of ecclesiastical jurisdiction in monasteries of which 
he claimed to hold the guardianship , 1 
Alter enumerating other complaints about abuses against 
which he had made constant remonstrance in vain, ho an* 
nounced that he had therefore summoned the archbishops, 
bishops, abbots, and Bomo other ecclesiastical persons from 
France that he might consult with them in November of tho 
following year, and determine what should bo done for tho 
amendment of these things, and tho good of tho kingdom. 
Ho mvitca Fiiikp to send some faithful men who know him 
well, to take part in the consultation, but warns him that 
they will proceed without his representatives if they did not 
come.* 


4 Id. Id. Id. i “ Nee poMumua com 

non debeamus, priatenro ailentio quin 
ea per qua, oculos Divine, jnajeiUti* 
oflendia, no« perturbaa, gratae »ub. 
dito*, cccImim et eccleaiaatica* •ecu. 
l&rcave peraooM oppnmw e* aflligaa, 
noo non parte, cocutea, ot baronet, 
alioaque nobilea, et univemtalc* so 
populum dicti regru, roultiaquo diverti* 
anguitua ic&ndaliwi", tibi aportui* 
exprtmamua. FroJocto ergo hactorou 
aercaaiie no* novnnua ordinem cantatia. 
.. Te, opportunn atudus et temporibua, 
inducendo, ut errata oomgerts. . • . 
Be . quod to eorrexen*, quod in to 
•alutia aenuna fits, ut vellemu*. Iruc- 
ticavennt, non videmu* . . . Et ut 
abqua exphcabiliter mfcraroue . ecce 
quod licet patent manlfoato, ao explo 
rati juns exiatat, quod in eccloai&aticn 
digmtatibua. poiaonatibua ot beno 
Bc»». canomcatibua at prebend i* vacan- 
tibua in cunt vel extra cunatn Roma- 

flam, pontifox aumrnara et potiorom 

obtinet poteatetem, ad te tamen bujua- 

modi eccloaierum, digmtatum, peraona- 

tum, benefimorum, canonicatuura, col 

latio non potest quomodolibet pcrti- 

nere neo pertinet. . . . Nihilormnua tu, 
metaa et toramoa tibi poaito* Irreve- 
renter excoden*, et faclu* jmpatlon* 

aupor fioc, Injunoae obvias ipal eedi. 


ejusqun collation e«, canonlce facta*, 
execution! rnandan non siistine*, aed 
impugn at. quatnvm tuae, qualiter 
cunque tactea, preeedefe dinoacuntur. 

I'relatoa mxuper et alias persona* 
ecclesiaatico*. tam relipoasa quern 
aecularea regnl tui, etiara super per- 
aonabbua actiombue, junbu*, et immo- 
bdibua boms, qum a te non tenentur 
In feudutu, ad tuum Judicium pertralj* 
et coarctaa, et inqucsta* Sen (aciaa, et 
detinen tales, licet in elonco* et por- 
eonas eccleaiaaticae nulla sit laicn 
attribute potestaa : prrctoroa contra 
injunetore* et moleatstore* prelate 
rum et peraonarum eccleaiaaticaruro 
eoa spintuali gladio qui eia com. 
petit uli libere non permitti* ; 
noo junadictioncm Cit com pc ten tern 
in monastema *eu loci* eccloaiaatici*. 
quorum recipia gunrdiem vel cuato- 
diam, vel a predeccaeonbua tuia recep- 
tam propotua, patena erercero j qum 

potiua aontentiae aeu proceaaua. per 

dictoa prelates ac peraena* ecclesias- 

tics* licite promulgate* et latoe, at tibi 
non placeant, dirocle vel Indirccto, 

revoenre compelli*." 

• Id, id. id. : “ Fcce eroore com- 
moU . . . deliberation* cum fratnbua 
noetna *upcr hoc habila plemoro, 

venerabilea Iratres coatroa Archie. 
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Tlie«c cl nms of Pope Boniface met with the most violent 
resistance The chrni of authority was indeed expressed in 
the hull m sufficiently strong terms, but it was apparently 
almost immedntelj repre'cnted as being more extreme than 
it actually was A Rpunous form of the bull was produced, 
in which Boniface \III was represented as basing claimed 
that the king was subject to him in temporal as well as spiritual 
things 1 Boniface was charged with hercvy. in a statement 
attributed to Pierre Dubois T1 c author contends that the 
Pope was endeavouring to take from Fhilip those rights of 
supreme jurisdiction and freedom from all other authority 
in temporal matters which ho had possessed for a period of 
more than a thousand years If tlio popes claimed that they 
had at one time possessed temporal authority over the Kings 
of France, they had to»t them by prescription Uc contends 
also that if the Donation of Constantine had any validity, 
which he doubts, it could be revoked by the emperor * 

piseopos, episcopoe, an dileeto* filica habere fidociam h»i» r°«*TJ* interease, 
elect©* et Cistemeosu, Clumaeensi*. alioqum tuam vel ipso rum abeeotiaro 
Preroomtraten? is, nee non sancti Djo- diruu replent* preerotia, in premisns 
m»u In Franeia, Pansiensu diocem*. et e* contingentibu* *0 alu*. prout 
et majons Toronensi*. ordinis Sancti superria nobu mimstravenl gratia et 
Benedict;, monastenorum abbates, et eapedire ndsbilur, prertilnniu." 
capitula eeclesiarura rathedraLum regru Cf Id id„ 4115 and <118 
till, ao jnagiatroa in theolopa et in * Dupuy ‘Iiirtoir® du DifTerend,’ 
jure canonic© et Clvili. et nonnullaa 4e , " P/cuvc-,.’ p. 4t (Drum Time) 1 
alias personas ecclesiastical onundas Scire te columns qnod ui spintua 
de regno predict o, per alias nostras libus el temporal ibis nobis subes. 
patentee litters*. certo mod a ad nos Reneficiorum et prebendarvm ad te 
tram presentiam erocamus. Cum collatio null* epectat et si aliquorum 
quibus, sicnt cum peraoma spud te lacantium oustodiam habeas fructus 
suspicions carentibus, quin potiua eonun suceeasonbuS reserves et si 
acceptiaet gratis, ae diligent ibus nomen qu» contaliati co!l»tionem hujuxmodi 
tuum, et altectantibus ststuro pros imtam decennmus. *t quantum de 
pc rum regm tui tracts re consult! us facto proecssent, revocamus Aliud 
et ordinare salubnus raleamus que ad autem credentee, bereticoe reputamus,” 
premiss© rum emendalionem, tuamqoe • Dupuy, ‘Hutoire du Diflereud,* 
directiooem, quietem atque salutem ' Preuves ’ (p 41), * Deliberate to a 
ac bonum et prosperum regimen ipsiua gistn Fetn do Boeco ’ •' Quod autem 

regm videbunns eipedue Si tnam Papa fic eenbena nitens et mtendens. 
itaque rem agi putaven", eodem tern Sit et debeat hereticus reputan pier 
pore per to vel Sde’ea viros et prondos, rationes infra script**, potest mam 
ton conscioe voluntatis, ac dligentcr leste probari, ru-i rcsapisccre et sunm 
■rstructog, do qvubus plene valeas errorem comgere palam et pubbee 
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In February 1302 Philip summoned what we know as the 
first meeting of the States General of France, and the terms 
in which he called them together are very noteworthy. 
He announces his desire to take counsel with the prelates, 
barons, and his other loyal subjects on certain difficult 
matters which concerned the liberty of himself, of the 
churches, and of all the inhabitants of the kingdom. 1 Un- 
fortunately the proceedings of the meeting of the States 
General are only known to ns in the letters addressed by tho 
clergy to Boniface VIII., and by the nobles to the cardinals, 


but these are sufficient for our 


voluent, et r»gi Chnstanisnmo eeclesia 
defensori eatisfaeers super touts mjune. 
. . . Nonne Papa concupiacit et rapit, 
et oufert da novo scienter summara 
reps libertatem, qu» semper fuit et 
est nulli subcase et toti regno imprrare 
nils reprehensioma human** timore. 
Pneterea negan non potest, quin 
semper post distinct* pnmo re rum 
donums invasio remm occupotorum 
olus maxima per tempuB a quo memona 
hoounum non existit poaseasarum. et 
presenptonua fuent, est peccatum 
mortale Rex autem supremam juna 
dictionem et libertatem suoram tern- 
poralium ultra miUo annos posaodit. 
. Prxterea Papa non potest eu pre- 

mum dominium regni Francis* vindi- 

care, nisi quia summits oacerdoa est. 

Sed cont. si asset ita Hoc beato Petro 

et singulis Cjus auccessonbus compe 

tisset qui m hoc nihil reclatnarunt, 
mhd mndicaverunt t lieges Francue 
hoo possidentes et presenbentes tolle- 

rs runt per rnilla ducentos eeptuagmta 

etuun sine titulo, hodie per novem con- 
etitutionem dicti Papa sufficeret ad 
presenbendum contra lpsum et eccle- 

petium secundum leges un penal es. 

. . . Et si ecclesia Romans et imperator, 
subjectionem, si quam habmssent. 


present purpose. They both 

quod non est return, per centum annos 
reges possidere libertatem et prescri- 
be re permittendo. totum jus suum 
amissiaset. . . . Pneterea si Tape modo 
atatueret preacnptionea Kibi non ob- 
ata re, ergo similiter alna non obstarent, 
maxi m e pnncipibu a qui aupenores non 
recognoecunt. Et sio imperator Con- 
atantinopolitanus, qui eidem dedit 
totum patnmomura quod habebat. 
cum hujua donatio quia tumis roagna 
facta per legitimum admuustratorem 
verom imperii, eicut sunt epiacopi et 
•lu prelati, non Unuerunt. ut juns 
rinhs doc tores, et preacnptio non 
obatat, secundum lpsum apparet, quod 
donator rel imperator Alcmanmat loco 

ejua per Pa para subrogetus totam 

hujusmodi donationem posaet revo- 

1 " Documents relatifs aux £tats 
Goner am . . . sons Philippe le Rel" 
(ed. O. Picot, Paris, 1901): “I. Philip- 
pus . . . super plunbua ardiua negoens, 

DOS, atatum, libertatea nostras, ao regm 

postn. necnon eceleaiarum, ecclesiasti- 
carum, nobilium, aecularium persona- 
rum, ao uxuvereonim et aingulorum 
lncolarum, regm ejuadem, non medio- 
enter tangentibua, cum prelatia, baro- 

nibus, et olus noatns et ejuadem regm 

fidehbus et aub.ectis, tcactare et 
berare volentes " 


deli* 
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relate how the king declared to them that in his letter 
Bomfaco had claimed that the Kingdom of Franco was held 
from him, while the King of Franco had always, in tom* 
poral matters, been subject to God only. They were equally 
disturbed by the fact that Bomfaco had, ns wo havo seen, 
summoned the clergy to consult with him at Homo as to 
tho alleged oppression of tho clergy and people of rranco by 
the king 1 Tho clergy implored tho I'opo to revoke his 
summons,* while tho nobles addressed themselves to tho 
cardinals, and requested them to take counsel how these 
ill considered and irregular proceedings might bo turned to 
a good end * 

It is evident that the real or pretended claim of Bomfaco 
VIII. to temporal sovereignty over the King of Tranco was 
repudiated at once not only by tho laity, hut by tho clergy 
in France, but it is important to boo how their actions and 
declarations were met in Rome The cardinals replied to tho 
nobles by positively asserting that the Tope had never 
vTittcn to the king that ho was superior to him “ tempor- 
ally, " and that tho Archdeacon of Narbonnc, who bad earned 

1 Id , V (Letter of tho Clergy) I * Id . \ « “ lime id promptu ad 
•Idem Domino* Hex propom fecit Eanctitati* Vestrw prondentia eir 
coticU* eudientibu* pelam »i public©. eumspectam In ho© autumn ueeeasitati* 
albi ex parte reetra fuisse Inter alia articulo duxiraus requirendutn, flebi 
per predictoa Archidiaconmo et litteraa libua vocibus et lachrymosis imgultibu* 
mtimatum, qned da regno sue, qaod paternamclementiamimplorantoe.quod 
a Deo aolo ipae el predeceasores sui lalubre remedium in premiss*, per 
tenero hactenua recogrutisunt ten, quod status eecleiuje Galileans, in 
poraliter vobis subease, ilVidquo a pulcntudine paeis et quietu Optate 
vobis tener* deberet " remanent, pTocpicmtur nobis, nostna 

Id., VI (Letter of the hoblcs) quo statibus. rerocando vestr® voca 
' Premiers entre lea autree choses que tioms edictum." 
bo dit roi notre air* furent envoyfee * Id , VI i " rourquoy noua vooa 
par messages et par letter*, il eet pnons et requerons tant aUectueuse 
contemi que du royaume de France, raent coromo nous pouvons que, comma 
quo noire sire |i rot et h habitans du vous soyez estoblu e appellez eo partie 
loyaumb out toujoure dot estre eoubget au gouvemement de 1 Eglise, e chascun 
en temporality de Dieu tant aeulement, de vous en ceste beaoigne veilles tel 
si cornmo e est chose notoire A tout conBeil roettre, e tel remode, que co 
le moods, il en devtmt esti© aoubget qui eat par *i leper © par s, desordes&A 
a lay temporellement et do luy le mouvement commanci6, »oit mis A 
devoit et doit temr." bon point et A bon estat * 
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the Pope’s letter, had made no snch statement by -word or 
letter ; the statement of Peter Floto to this effect was there- 
fore false. 1 

We have also emphatic statements made by the Cardinal 
of Porto and by Bomface himself in a Consistory held at 
Borne, presumably in the summer of 1302. The first repu- 
diates the allegation that the Pope had said in his letter that 
the King of Prance held his kingdom from the Church, but 
he sets out a somewhat far-reaching statement about the 
papal authority. It is obvious, be says, that the Pope judges 
every temporal matter, if it is related to a question of sin ; 
he admits, indeed, that while spiritual jurisdiction belongs to 
tho Pope, temporal jurisdiction belongs to the emperor and 
kings ; but he adds that one must consider the question of 
temporal jurisdiction not only from the standpoint of action 
and custom, bnt also from that of law. By strict law (de 
jure) temporal jurisdiction belongs to the supreme Pontiff, 
the vicar of Christ and of Peter, but as far as its exercise is 
concerned it does not belong to him, and therefore the King 
of France has nothing to complain of.* 


* Id., VII. • " Et volumua v« pro 
certo tenere quod predn-tus dominus 
noeter summus pontifex nunquam 
scnpsit regi predicto quod do regno 
mo «ibi subeese temporaliter llladque 
ab eo ten ere deb* rot , et providua sir, 
magiater Jacobus, archidiuconua Nar- 
bonensis, notanua et nuntius domiul 
nostn predict!, meut coustantcr affix- 
mat, ipti domino regi hoc ipsom sol 
suufle nunquam verbaliter nuntiavit, 

aut senpto, nude propoeitio quam fecit 

Petrus Plot, in present ia diet] do mini 
regis, prelatorum et vestra, et aliorum 

multorum, arenosum et falsurn habuit 

fundamentum, et ideo necesse eat 

quod eadat edificmm, quod edifiea- 

1 * ITiatoire du Differend,* 1 Preovea * 
(p. 75) 1 “ Referuut aliqui quod con- 
tinebatur m iUa letters, quod dornmus 

rex deberet recognoecere so tenere 

reguum suum ob ecclesia, propter 


Drum Osset murmur quia nunquam 
fuit tenptum m ills littera, vel man- 
datum ex parts mmmi pontificis, et 
frstrum, quod deberet recognoecere so 
tenere regnura siram ab aliquo, et 
credo ilium qui fait missus talem 
urum qm non excessit fines mandati 
sibi commissi. . . . (Page 75.) Item 
planum est quod Dallas debet roc are 
in duhium quin posset judicare (Paps) 
de onun temporal], ratione pecCati. , . . 

Sunt emm du* junsdictiones, spintua- 

lis, et temporalis : junsdictionem spur- 
tuslem pnncipabter habet summus 

pontifex, et ilia fait tradita a Christo, 

Fetro, et summia Pontnficibus succes- 

Sonbus ejus I junsdictionem tempo- 
ral em habent no per a tor et alu reges j 
taroen de omul temporali habet cog- 

Doscere eummus pontifex et judicare 
ratione peccsti ; unde dico quod jurts- 

dictio temporalia potest consider an 

front competit alicui ratione actus 
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Boniface Mil, after a violent invective against Peter 
Iloto, denounced his falsification or perversion of the letter 
which ho had written to the king, and his assertion that 
Boniface had bidden the king to acknowledge that ho held 
his kingdom from him Torty years, be said, ho had been 
learned in the law, and knew very well that there wero two 
powers established by God , ho had no intention to usurp 
the jurisdiction of the king, but the king must admit that he 
and all other Christian men were subject to him in any matter 
where sin was concerned 1 

It would then 6eem to bo plain that whatever may have 
been Bonifaces real intention, and whatever be may have 
meant in the Bull, * Asculta Fill, its actual result had been 
that tho whole French pooplo as represented in the States 
General, clergy, nobles, and common", had emphatically 
repudiated the notion that the Pope pos«os«cd any temporal 
authority in France, and tho cardinals positively averted 
that tho Pope had made no snch claim The Cardinal of 
Porto and Boniface seem to concur, but it was significant that 
the former maintained that tho Pope did hold temporal as 
well as spiritual authority, “do jure,’ and that Bomfaco 
maintained that all matters winch wero related to any ques- 
tion of sm wero under Ins jurisdiction 

Boniface had not yet said his last word, and in the Bull 


et usu* vel prout coropet t mcui do 
jure undo junsd rtio temporal,* com 
petit lummo ponufici qui eat vicar, us 
Chnsti et Petri do jura Sod jam 
dietio temporalis quantum ad usurn 
et quantum ad executionem actus non 
eorapetit c, Undo videtur modo 
quod Dominus rex Francorum non 
habet matenam conquereod, 

' Id id (p 17) I*to Tetrua 
(Flo to) 1 tteram nostram quam do 
consensu et consil o fratrum nostrorura 
non repent ma *ed repot, ta delibera 
tiono totiua eollegu ot ex convent one 
et convento hob, to cum nuncua regna 
nan (uoe 1) nuoeramu* el, ex eo quod 
dixerant not s prtua aenbatur, eed boo 


reg, falsa vit seu falsa do ea confix, t a 
quia nwcimos bene an 1 tteram falio 
vent nam Utters, predicts, fueruut 
eclats, baroiubus et prelatii impoauit 
nobis quod noa mandaveramua regt, 
quod recognoeceret regnum a nobis, 
Quadraginta arm, sunt quod DOS minus 
expert, in jure et acirous quod duo 
sunt potesUtea ordinal S3 a Deo Quis 
ergo debet credere sel potest quod 
tanta fatuitas tanta ins pientta ait 
v*l fuent in capita nostro t Diximus 
quod in nullo volumus usurpare juris 
dictionem regia et s 0 frater nostcr 
Portuenais dixit Non potest oegara 
rex eeu qmeunque alter fidclis quin 
a t nobis subject us rations peccati 
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“ Unara Sanctam,” issued in November 1302, he set out the 
relations of the spiritual and temporal powers in more ex- 
plicit terms than in the Bull “ Asculta Fili.” 

He begins by describing the unity of the Church, and 
maintains that there is only one Dead of the Church — that 
is, Cbnst — and the vicar of Christ — that is, Peter and his 
successors : those who, like the Greeks, say that they arc 
not under Peter, are not Christ’s sheep. There are tv o swords, 
the spiritual and the temporal, but these are both in the 
power of St Peter and the Church, the one to be used by the 
priest, the other by the ling, but at the command (“ad 
nutum ”) of the pnest, for the one sword must be under the 
other, and the temporal authority must be subject to the 
spiritual (spirituali subjici potestati). The spiritual power is 
superior in dignity to the temporal, and it has therefore 
authority to “ institute ” the temporal, and to judge it if it 
is not good, and thus is fulfilled the prophecy of Jeremiah : 
“Behold, I set thee to-day over nations and kingdoms.” 
Therefore, if the earthly power goes astray, it is judged by 
the spiritual, but the Bpintual can only be judged by God, 
and not by man. This authority, that is, of the Pope, al- 
though it is given to a man, and exercised by a man, is a 
divine authority ; he that resists it, resists the ordinance of 
God ; it is necessary to salvation to be subject to the Roman 
Pontiff. 1 


* Boniface VW. Registrars, CJ82 
(“ Cnam S Sudani ”) “ Igitur ecclea® 
uniua et unreal, noum corpus, unum 
caput, non duo capita quasi monstrum, 

Petrua, Petnque successor, di cents 

Domino ipsi Fetro, ‘ Peace ovea mean * j 

lanter baa ve! lUas, per quod com 
misisseeibi intelligitur universes. Sive 
ergo Greta sive aln, ao dicant Petro, 



poteatate duo* esse gladios, apirituatem 
videlicet et tamporalem, Evangel icis 
tbctia instruimur. Nam dicentibua 
spoetolia ‘ecce gladu duo hie,’ in 
ecclena scilicet, quum apostoli loque- 

rentur, non respondit Dommus mm is 

eaao, aed satis. Cede qui In poteatate 

Petn temporal em gladium eaae negat, 
male verbum attendrt profcrentis, 
'converte gladium tuura in veginam.’ 
Uterque ergo in poteatate ecclesie, 
apintualis acibcet gladius et matenalis, 
aed ia quidem pro eeelesio, die vero ab 
ecclema exercendus, llle sacerdotia, ia 

manu regum et mibtum, aed ad nutum 

et pat-jentiam sacerdotia. 
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What was then the act ml position of Bonifaco VIII as 
It is represented in the Bulls ‘Asculta rih” and '*Unim 
Sanctum ” ? The answer is not quite easy If wo compare his 
language with that of tho Canonists, which we havo considered 
in a previous chapter, it may at first sight seem to bo tho 
same , ho maintains that both swords belong to the spiritual 
power, and that the spiritual power both instituted and 
can judge it, and in tho Bull Asculta Till ” ho asserts that 
ho is the “ Supenor ” of the King of France Thc»o phrases 
are capable of being interpreted as implying the same prin* 
ciples of those of Uostiensi*, but they do not necessarily do 
this His language is at least much more guarded than that 
of the extreme papilist tracts which wo are about to examine, 
and that of Ptolemy of Lucca with which wo base already 
dealt. 


Oportet autem gladium ease tab 
plidio, et teinporalcm auctoritatem 
ipintuali mbjifi pclestati Nam quum 
d<cat apostolus, * non eat potestaa tun 
> Deo quaj tultm a Deo aunt, ordinate 
aunt * non ordinata eaacnl bid gladiua 
reset rub gladio, et tanquara infonor 
rcduceretur per ahum in rupreroa. 
bum secundum beatum Dionyxiura, 
lex divinitatis est, in Emu per media 
in auprema rcduci Non ergo tecundam 
ordinem Universi. Omni* vqus ac im 
mediate, *od infirna per media, inferiors 
per rupenom, ad ordinem redueuntur 
Spintualem autem, et digmtate, 
et nobditate, terrenam qusrahbet pre 
teller* poteetatem oportet tanto clanus 
noa fateri quanto apmtuaha temporaiia 
antecellunt quod etiam ex decimarum 
datione, et benediction*, et eanctifica 
tione, ex ipaiua poteatatis acceptione, 
ex lpsarum rerum gubernatione clan* 
ooulis mtuemur Nam ventate tea 
tan te, epintualis potestaa terrenam 
poteatatem mstituere babet, et Judi 
care ei bona non fuent Sic de ecclesia, 
et eeclcBiaatica potest ate, venficatur 
vatictnium Jerome, 'Dee* eonstitui 


t* hodie, super gentes «t regtia ' et 
cetera qu* requuntur Ergo »i de% lat 
terrena potestaa judicabitur a potestato 
apintuali, red n deviat rpintualia 
minor, a ruo superior* Si veto au 
prema, a solo Deo, non ab homine 
potest judicari, teitante apoatolo, 
‘rpintualia homo judicat omnia, ipro 
autem a nenime judicatur ’ 

Eat autem bio auctontaa, et»i data 
sit hominl et cxereetur per hotnmem, 
non bumana, aed potiua dinna potestaa, 
ore divma Petro data, aibiquo, auirque 
aucceaaonbus in ipso Chnato, quem 
confearua fuit petra Grmata, dicente 
donune ipai retro, • Quod cun quo liga 
vena *c 

Quicunquo igitur htuo poles tali a 
Deo aio ordinate resiatit, Dei ordina 
tiom reaiatit, m&i duo. aicut mamceua 
6n gat ease pnncipia, quod falaum et 
beretieum judicamua Quia testant* 
Moyne, non in pnncipus aed in prin 
cipio, cerium Deua ereant «t terram 
Potto aubesse Romano pontifici. o mm 
human* creator* declaramua dicimus, 
et diffimmua omnino ease do necesitate 
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CHAPTER IX. 

BONIFACE VII. AND PHILIP TIIE FAIR. “CONTRO- 
VERSIAL LITERATURE, I.” 

The conflict between Philip and Boniface produced a signifi- 
cant pamphlet literature, both in support and in criticism 
of Boniface’s position, and it is in these pamphlets that we 
have the most highly developed statement of the extreme 
papal position, and the most explicit repudiation of that 
position. 

The first work which we must examine is a fragment of 
an anonymous pamphlet printed by Dr It. Scholz. This work 
may, indeed, belong to an earlier date — to tbe years 129G-7, — 
for it refers more than once to the dispute about the taxa- 
tion of the clergy and the Bull “Clencis Laicos.” If, how- 
ever, this was the time and occasion of the tract, it discusses 
the principles of the relations of the Temporal and Spiritual 
Powers under terms which anticipate the conflict of 1302. 
The authorship is unknown, but Dr Scholz is inclined to 
think that it may be by Henry of Cremona, with whose work, 
' Do Pot estate Pap®,’ we shall presently deal. 

The writer asserts that it was heresy to say that papal 
constitutions with regard to temporal possessions in tbe 
various kingdoms and other States had no authority over the 
laity, for Jesus Christ, even as man, possessed the fulness 
of power in temporal and spiritual things, and He committed 
the fulness of power to Peter, whom he established as head 
of the Church militant. The Boman Pontiff is the vicar of 
God, and has authority over kings and kingdoms ; he trans- 
ferred the empire from the Greeks to the Germans, he deposed 
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the king of the Tmnks and the Emperor Emlonch II To 
tint the Popo has not the fulness of power m epintml 
ami temporal things would be to resist the dmno ordinance , 
there are, indeed, divers orders and powers, ecclesiastical and 
secular, but in tho last resort it is the supreme rontifl m 
whom they aro all united To speak of two heads of tho one 
body of Chnst is to speak of a monster 1 
These passages represent tho main irgumcnt of tho tract 


1 Anon. Fragment in R SehoU 
* rublixutik cur Zf it rhilippa tic* 
Schflnen' Ac., p. 411 Non ponupl 
laid M in calum dicendo mu bias 
phemando quod rs pales constitution!"* 
cdiU tuper teroporehbua Wmi *eu 
rebus qu» conjutunt infra regna 
ducatut Comitatus tel terntona ipso 
rum Uicorum Ipeos Uiroe non astno 
punt, bam hoc mmr* rt tener* 
esaet hereticum et a fide orthodox* 
alicuum 

Constat tium quod Dommtu Jesus 
Chnstus etiam Urnquam homo habuit 
plcmtndinem poteatatis in tempor*. 
libuS et spintualibu*. qm d eit poet 
assumption buroomtatera * Data eet 
ralhl omnia potestru in ctrla et in terra. 
Matt ultimo qui omna pout ruhll 
excrpit- Hem constat quod idem 
Donna us Jesus Chnstus beato apoetolo. 
quota constituit caput cedes m mill 
tanti, ut 21 Q ■ rogamus (Oration 
Doc return, C u 1 15}. commisit 

plemtudmem potestatis. dixit e rum . 
Bodice t Matt jn Quodcunque liga 
vena super terrain, ent I gatum in 
coeli* ' d ccndo * Quodcunque omiua 
Comprehendit, tarn spintuaha qufltn 
tomporaha Ipse e m m solus habet 
potestatem ligandi atque tolvendi, ut 
dictum rat Probe tur erum auctontat e 
eanouum a sanctis patnbns di emit us 

editorum xxi Q n S Undo dicit 
Nicolaus Papa quod Chnstus Dei films 
beato Petro eterno clavigero terreni 
annul et cceUatis impcru jura commisit, 
Xxu Dutt omnes (Gratian Dec , xxn 
1 ) et sumletn potestatem voluit 


transire ad qurmbbet ejus successorem 
ut probatur xxi Diet in novo (Gratian, 
Dec D zxi 2) unde dicit Papa so 
locum Dei tenere in terns Item 

Itomanus Pontifrx est Dei \ lean us 
ut extra, qui CsVi* evnt legit « Per 
lenerabilera (Decretals iv 17 13) et 
constitutions Innoeenut I\ Do tent 
et ro Jud o ad apostoheo (Decretals, 
vi 2 It 2) 

Undo Papa potestatem habet »u 
pra gentes et regna Exech i Trans 
tul t enim impenum a Cnreis in Cer 
manoe item Zacharies Ludo- 
vtcum Regom Fran cure prtvavit 
regno Innocentius IV Fedeneum 
Imperatorem privavit imperio 
Chnstus emm voluit dimiltere 

loco sui vicanum scilicet beatum 
Fetrum et queml bet ejus successorem 
qui m omnibus qua opportuna eract 
ad universale mundi regimen, ha beret 
plerutudinrm potestatis Item 

dice re quod papa non habet plenitu 
dinem potestatis in spiritualibus et 
temporabbus, eoset reeistere divune 
ordinal lorn. Nam sunt diversi 

ordinra et diverai potentates eeclo 
elastic*! et seeularee et ultimo est 
euramus Fontifex in quo omnee poles 
tatea aggregantur et ad quera redu 
cuntur Item eredendum eat quod 
Chnstus, qui eat caput corporis eeclo 
si® voluent ease caput corpon 

ecelesi® unum caput loco stn in isto 
corpora scilicet beatum Fetrum et 
ejua quemhbet successorem et non 
duo capita quod rnonstrtiQ easet 
unum corpus habere duo capita 
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in the clearest way, but it receives an additional significance 
when we observe that the author finds himself compelled to 
attempt to explain away the Gelasian principle of the two 
powers. Secular princes, he contends, should not imagine 
that, because it had been written that Christ separated, the 
functions (officia) of the two powers, the Pope had not both 
powers. For what was written was that the functions were 
distinct, not that the powers were divided, for both the powers 
reside in the Pope, who haB authority over the temporal as 
well as the spiritual sword, although the actual use of the 
temporal sword belongs to the secular prince. Or alternately 
it might be argued that this distinction was true of other 
prelates, but not of the Pope. 1 

He goes on to argue that, even if it were true that the two 
powers were different and distinct, that would not mean 
that they were equal; the temporal would be under the 
spiritual, otherwise the order of the universe and of the eccle- 
siastical monarchy and of the divine wisdom would be de- 
stroyed. It is in virtue of this superiority that the Pope 
frequently judges the temporal matters of emperors and 
kings during a vacancy, or when they have committed some 
grave fault for which they ought to be deprived of the empire 
or kingdom, or some other fault.* 


1 Id id , p 478 “Item Don super 
biaot pnncipes seculars* do hoc, quod 
legitur, quod Christus, mediator Dei 
et bominum, officio utnusque potes- 
tatia, scilicet sacerdotal t» et nopenalte, 
discemit, et sic ndetur quod Papa 
non babet utramque poteetatem, ut 
96 Diet quum ad verom (Grattan, 
Decret , D. 96, 6) et Diet, x quomam 
idem (Gratian, Decret., D * 8) Nam 
siguanter dicit offieia diatincta, non 
potestates divert as, quia utraquo con 

suDipta eat et reeidet in Papa, qui 

babet poteetateca utnusque gladn, epir- 
ituatig et temporalis, licet exerciUuro 
temporalis gladn competit pnncipi 
seculari. Vel poeset did, quod dis 

tinctio babet locum quantum ad alioe 
pontificea. non quantum ad Papam. 


Et quod Papa babeat jua potestatie 
et etiam hujus gladn temporabs pa tot i 
nam, quantumeunqua videatur pro 
defensione fidei et libertato ecclesue, 
mdicit bella et dat laicis potestatem 
ezercendi hujusmodi gtadium contra 
hoatea fidei et eccleaat, et occupandi 
bona eorum, niv. Q ult. c. igitur 
(Gratian. Decret , C. 8. 7) et predieta 
extra de homicidia constitute in Ca. 
pro bumarua (Decretals, vi. 5, 4, 1) 
et extra de voto et voti redemption©, 

quod super hits ” (Decretal*, in/ 34, 8). 

* Id. id , p 478. “ Item dato quod 
ipsa potentates divers® fuiaeent et 
diatincta, non tamen tali modo, ut 
esaent equates, aed quod uno, scilicet 
temporabs, esset sub altera, scilicet 
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lie then deals with the subject of tho authority of the 
Pope otcr tho temporalities of tho Church, and contends that 
tho Bull *' Clericis Laicos” was lawfully promulgated, for 
whatever is given to God is holy of holies to Him It is 
mere blasphemy to Bay that the Bull was unjust or un- 
righteous 1 It is interesting, however, to obverse that even 
this writer admits that the laity have tho right to demand 
contributions and sertices from the clergy with respect to 
tho property and churches which the} held by feudal 
tenure * 

Tho whole contention of the treatise is summed up when 
he Bays that tho laity, who eay that the Pope has no authority 
over temporal matters, should be afraid lest they fall into 
heresy. It is nothing less than sacrilege to dispute the judg- 
ment or constitution of the supreme Pontiff, for he is tho 
vicar of God.* 

The position of tho writer is clear and dogmatic ; all power, 
both temporal and spiritual, belongs to the Pope, who is tho 
real monarch of tho world. It is tho position of Ptolemy 
of Lucca. How far in the part of tho work which has been 
lost he developed his argument upon the same lines as Ptolemy, 

excedit, mi cut 10 I lunam, extra do Mcerdotia . . undo non Omt dubium, 

major Hob iolil< (DomUla, i 33, 8), quod conatitutio qiue incepit, Clcncis 
88 Dial, duo (Cratian, D 88, 10), Laico* etc edit* pro conaervanda 
•lioqmn turbaretur rectus ordo uni libcrtate ecclcoio spouse, et licito et 
\ersi et maxima ecclesiastics monar diviao quodam motu fuent promulgate 
chi*, et divw* aspicnci*, et ordo . . . Taceant qrn blaaphemant dictarn 
naciontun derogaretur, ut supra dictum conatitulionem sancti potna Bomfacn 
Mt Et Tatione lupenoritada bujua VIII "Clencta laicoa ' utjuatnm T*1 
Fapa plemmque judicat do tempo ra iniquam ” 

libua unperatorum et pnncipum oecu * Id id , 480 “ Item lain poesunt 

laruim, mcilicit vacantibua imperio et a penotua ecclesiastic is extgere tribute 
regma aivo pnncipatibua item quum et oervicia rationo rerurn et cccle- 
delinqtut, tel aha cauaa lubeat, quare aiarum qu® tenentur ab ipoia tu feo- 
debeat pnvmn unperto aeu regno, ku dum “ 

pnncipatu, vel alias debnqmt ” 'Id id , p 479 “Timeant ergo 

* Id id , p 479 “ Dicero quod laid, qui dicunt Fapam nutlam habere 

Fapa in rebus temporatibua eccleaianun super tempo r&hbus poteetatem, no 
potestatem non habet, tamen nulli cnmine here sc os notentur , . . Item 
liceat negaro quin ottme quod Domino enmen sacrilegu so involvent dupu 
oftertur, aive luent homo, sits animal, tando da judicio vel constitutions 
eivo ager vel quicqtut, sanctum sane pontihcia, acihcet, Dot vicaru, vel earn 
torum ent domino et ad jua pertmet revolvendo reu ei contradicendo " 
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the goods of the empire without the papal confirmation. He 
maintains that the Church had authority to deal with all 
causes. 1 

Ho then returns to the general question, and restates his 
first position in more detail. It is maintained, he says, that 
the “ Impenu m ” came from God as well as the 11 Sacer- 
dotium,” and bo admits that this is true, but they como from 
God not divided hut united. And if it were urged that tho 
“ Impcrium " existed beforo the “ Saccrdotium,” this ho says 
was false, for the “Saccrdotium ” did not begin with Fctcr ; 
tho Levitical "Saccrdotium," which waB ordained by God, 
was transferred to Mm. Again, if it were maintained that tho 
Church had no such temporal authority beforo Constantine, 
this was untrue. It was only because tho Church lacked 
power, not right, that It did not exercise tho authority, and 
therefore God inspired Constantino to confess that he held 
his power from the Church, and to surrender it to tho Church. 
If the emperors had any lawful rights, they had lost them 
by tliclr sins, especially in slaying tho faithful. Henry of 
Cremona was compelled to endeavour to explain away tho 
Gclasian principle of the two independent authorities in tho 
world, and especially tho admission by tho Fopes that they 
had no intention of interfering with the temporal Jurisdiction 
of others. lie argucB that these things were said out of the 


* Id id , p 483. " Et quod Papa 

haboat dominium tupor imponum pro- 
bat ur hoc modo. . , Tranatulit potea- 
tatem et auctontatem chgfmdt Impcra. 
torem a Gra'cio in Oormanoa. . . Si 
ergo non heberet poteatatem aeu 
dominium Impom, M«le»ia non potula- 
aot transform quod non data haberetur, 
do jura patet. quod autem neo aliqui 

iraporatorea xv.Q.vl C.Anua {Oratian, 
Dec, C. IS. 0, 3) etlam contmcttir, 
quod Rapa depoauit quemdam regom 
Francorum , doramua ©liam Inno* 
contiua IV. depoauit Fredoncum, Do 
aent et ra Jodie C. ad Apoatolico in 
«exto I.bro (DecretaU, vl. li. 14. S)| 

et habetur etiam aorvatum do facto, 


quod millua eleetuj in fmperatorero 
adminjatrat bona impeni aino con- 
flnnaciono FapK, et nullua dubitat, 
ipaum majorem qui conflrraat, et Ilium 
rolnorom earn qui eonSrmatur, do oloct. 
cap. venerabitibux (DecretaU, f. vi. 34) ; 
et etiam ecclcaia conauevit cognoaoero 
da ommbua eaiuia, et aecunduro i. 
Ad Corinth , vi , et xl. Q |. O. placuit 
(Oratian, Dec , C. xi, I, 43), et nolo 
xi. 0 v, ii qtnj preabyter (Oratian, 
Doe . C. c. xl. 1, 3, 0 ), et xi. Q i e. 
relatom (Oratian, Doe, C. xi. 1, 14), 
ubi Fapa oenbit omnibue orthodoxia 
et djeit reprehendendo, quod qui dam 
dixerunt, Inobodientaa preceptonimDel, 
quod eccleaia non hebet cognitioricm 
omnium causanun " 
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humility of their minds, or that the Church did dot wish to 
recall the authority it had conferred upon others ; the popes 
did not mean that they could not do so. Ho concludes with 
the assertion that the laws which were made by the emperor 
were made by him under the authority of the Church, and 
could be corrected and annulled bv tho Church » 


1 Id id . r- ««. Se 1 contra lire 
lupradictaroultaoppcmintur n ptiroo 
quit inpcnun a dco prceesut aicut et 
sacerdotiuro ut in autentica. quomod' 
©port**! epvaeopua in pnnnpio CcAUi 
prim* (\onta »i h Ft ergo r© 
epondeo quod ©it rerun) cl hoc iupra 
in pnneipio probatum MI. quod a D©o 
prooeascrant ula due j urudictionre. 
aed non dnvio, acl conjancum. Pol 
replicator hoc non potest own quit 
•nto fuit impenum quara saocrdotiuin. 
rl hoc Ml f ilrum ut probatum f’l 
•upm, quin non incepit aarerdolmm 
in Petra, jrrmo Eaeerdotium Lend 
cum. quod ordinatum eat a Deo, in 
*o t ran* latum nt d« conltituti IB 
c Augustinus (1) 

Praterea opponunt jurist* . tsha nun 
fiebant ante ConiUnltnum, et Con 
atantuiua primo dotavit ecclemiam quo 
ant* nil halebat Bed quod rcclcaia 
ante non facicbat talia, non erat defec 
turn juris wl potenei* Et ideo 

Dominua Yoluit fldci subvemre, et hoc 
(ahter) bene fitn non poterat. humane 
more loquor, nui potestatem ccclcaue 
dar.ilo Quay© inspirwm Comtanti 
num. ut renunciaret imperro et con 
fiteretur to ab eccleaia illud tenere , 
nec tune, ut quidam dicunt, fuit dotata 
pruDo do jure, sod do facto, ncut aalia 
maufestum eat quod tmpC rater ecclesia 
dare non potest hecnetam habendi 
propnum, nee etiam potuit boon 
impenum alienare . . Si iraperatorea 
aliquod j us habebant, propter peccata 
qun commiaerunt, occidente* Glides 
in Chnato. maxima lummu pontifices, 
diYimtus Bio jure pnrati foe rant . . 
Oppowtur eciam, quod dominos dicit 
do tnbuto solxendo C*san . . , Dicitur 
VOL. V. 


eciam. Papa nunquam ezercuit istam 
utramquo potestatem aeu juna die 
tionrm Bed hoc non fuit propter 
ilccaao polencur, aed propter d>gni 
latent ejus. «v xiV.tatem junsilietioow 
temporali*. rui rommixta eet sanguinis 
c IT usio, qua clrricii interdjcta eet in 
lllo eerbo 1 Quia Tir sanguinis re. 
non edidcans mihi templum. pnmo 
I aralip. xxn et ad hoc drsignandum 
dominua dmt Petro ut eooverteret 
gladium in laginam. Matt xxn 

Dicunt etiam opponentee leeit 
Dcuj duo luminana magna, solcm et 
lunam. eicut ergo sunt duo et diiisa, 
ita eunt dun jurisdiction©*. Scd 
Iura non luret, nisi quantum sol 
rrepicit earn, ergo nec uppers tor habet 
poteatatem. run quantam dat ei Tapa 
Hoc eciam cat de necessitate naturae, 
acilicet quod Tap* sit solus dominua 
unirersalia in toto reundo, quia omnea 
Cdcles sunt una eccleria et omnea 
eumui unum corpus, ad Cor xn . Ad 
Coloss, i., et ccclmia qu® est unum 
corpus, Chrutua ret caput, Ad Ephes. 
IS Si ergo sumua unum corpus 
et Cbnitus eat unum caput nostrum, 
non eat indigens habere plum capita, 
quia Papa est loco Chruti, de tranalat 
C pcnulUmo (Decretals, i 7, P, et 
monatnira esset ciders corpus cum 
duis capitibus da OS dud Ord C. 
quomam in plcnsque (Decret . I 31. 
It). Oppomtur do Papa quod ip«« 
non habebat utremque junsdictioncm, 
quia ipeemet dicit in plunbus locia . 
93 Dial cum ad vmun ventum est, 
etiam si Imperator (Gratian, Doc , 
D 96. 6 and II) et 33, 9, 5, C hiter 
(Gratian, Dee , C 3J, 2, 6) et de judic 
C nont , de foro compet licet , et 
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It is clear that Henry of Cremona is asserting, only with 
greater fulness, the principles represented by the anonymous 
pamphlet which we have beforo considered, and a comparison 
between his work and that of Ptolemy of Lucca shows that 
he is substantially, and even in detail, in agreement with 
him. 1 These writers are clear and emphatic in asserting that 
all authority, the temporal just as much as the spiritual, 
belonged to the Pope ; that it was in the hands of the secular 
rttleTB just in so far as the Pope entrusted it to them, and 
that it could at any time for sufficient reason bo resumed. 

Another of the most important political treatises of the 
timo is the ‘De Ecclesiastica Potestate,’ written by that 
Egidius Colonna to whose work, ‘ De Regimine Principum,* 
wo have frequently referred in the earlier part of this volume. 
The ' De Regimme Prineipum * was written before 1283, 
while the treatise, ‘De Ecclesiastica Potestate,’ as is sug- 
gested by Dr Scholz, was written in 1301, about the same time 
as Boniface VHI.'s Bull, “Ausculta Fill,” and therefore beforo 
the Boll “ TJnam Sanctam.” 1 Some twenty years had elapsed, 
and it is therefore intelligible that the standpoint of the 
author might have considerably changed. It must, however, 

deappell si duobus (Decretals, n I. IS. quin per eeclesiam possmt comgi et 
n 2, 10 , end u 28, 7), in quibus dicitur emendarl, aicat constitution^ episco- 
quod non vult se int remitters de pine porum, sicut de multis legibus factum 
dictions temper all alionun 8 Dist. est, sicnt de illia qua? pernuttuot con- 
quo jure (Qratian, Dec , D S. 1) 8ed cubmatum, et usuras, et qui prohibent 
responditur ut supra, quod causa matnmonium ante annum Iuctus. de 
humflitatia hoe dint vel quia non sens nuptus, c. ult. et penalt , et de 



cum* nc.] noNirACR wi. and imup Tm: pair. 


403 


bo confessed tbit tho development is arresting, and e\en 
startling The cirbcr work is significant especially, not 
merely for its reproduction of much m Anstotlo's politics, 
especially tlio principle that the State is a natural institution, 
but al«o for its abnormil assertion of tho pnnciplo that the 
monarch should be above the law The later work is almost 
■wholly occupied with tho superiority of tho Spiritual o\er tho 
Temporal Power, m terms which are not only extreme, but 
even in 6ome respects contradict the judgment of the most 
important ecclesiastical writers 

Tho spiritual power, Egidius says, establishes and judges 
the temporal, and tbero can 1ms no truo order unless the tem- 
poral sword is under tho authority of the spiritual Those 
■who suggest that tho secular authorities are under the authority 
of the Church only in spiritual, and not in temporal, matters 
are in error. Tor if this were tho case, if the temporal sword 
were not under tho spiritual, there would bo no true order. 
Tho vicar of Christ must, therefore, he held to possess lordship 
(dominium) m temporal matters 1 In another place Egiduis 
expresses the same pnnciplo in slightly different terms Tho 
Church holds both swords, pnnees possess only the uso or 
exercise of the matcnal sword, and are “ sub famulatu et 
obsequio ” of tho Church. 1 Again, to tho spintual sword has 

« Egidius Colonnn, ' Do Ecrlonastica tiono quam fecit Eccleoia Constantino* 
Poles tale.' 1 3. p 12 "Nam tat 8«<1 sic diccntea cun argument! non 

patuit perllugonem (deSsncto 1 ictore) capiunt Nam, si aolum spintuoliter 
spiritual is po testa* habet potestatem rege* et pnncipes subeaaent Frrtesui, 
tcrreimm instituero, et habet do ea non eaaet gtadius sub gladio non esseut 
utrum bonum sit judicare , quod non temporalia sub epintualibus, non react 
csset, nisi poaset earn plantaro et ordo in poteotatibus, non redueercotur 
eiellere . Sic autem oportet h»o lnlima in euprema per media Si 
ordmata esae . non esaent autem igitur ham ordinata sunt, oportet 

ordioata mai unua glad i us reduceretur gladium temporalem sub spiritual,, 
per alterum, et nui unus esset sub oportet Chnsti viearium super ipois 
aho . . . sed diceret ahqius, quod reges teroporalibua habere dominium " 
et pnncipes debent esse subjeeti spin * Id id , u S, p <7 “ Sic et Eeclesia 
tualiter, non temporal iter, ut secundum utrumque gladium habet quod non 
hoc sit intelhgendum quod dictum eBt esset, nisi terreni pnncipes habentes 
quod xegea et pnncipes spmtualiter, usum matenoln gladn et habentes 
non temporaliter, subsmt Ecclesue judicium sanguinis essent sub famulatu 
Sed temporalia ipsa, diceret aliquis, et obsequio ecclesiastic® potestatis ” 
Eeclesia recognoacit ex domimo tern Cf i 7 
porali, ut patuit ex donationo et colli 
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been given all power in heaven and earth ; the Church has 
both swords, Peter has the keys of the earthly as well as of the 
heavenly kingdom, the ecclesiastical power can do whatever 
the earthly power can do, there is no power in the material 
sword which is not in the spiritual . 1 These are sufficiently 
drastic statements of the principle that all temporal as well 
as spiritual authority belongs to the Church. Egidius, how- 
ever, sets out a much more extreme contention than this. 
If, he says, it is argued that not every royal power is instituted 
by the priest, he would reply that such an authority is not a 
rightful authority, Bnch a kingdom is little better than a 
band of robbers.* The material sword, he says in another 
place, has ltB power from the supreme Pontiff, for all 
power in the Church militant is derived from him, no 
one can justly hold any power or bo justly lord of any- 
thing except by means of the Church — that is, unless he 
has been spiritually regenerated and sacramentally absolved 
by the Church.* 

Here is, indeed, a doctrine of an almost revolutionary 
nature, difficult to reconcile with Egidius’ own conception of 
the State as set out in his ‘ De Eegamine Principum,’ and in 
flat contradiction to the doctnne both of St Thomas Aquinas 
and of Innocent TV. We have set out their principles on 
this question in the first part of this volume, and we need 


* Id id-. 11 14. p 107 " Data eat 

enuu huic gladio (i e . epintuab) omnia 
potestas in ctrlo et in terra, in cmlo 
quantum ad spintualia, in terra, quan. 

turn ad temporalia ... Sic et in pro 

posito : utrumque gladium habet 
Ecclesia, utnusquo est clanger Petrus, 
terrem et c reins tn regm : omno posse 
quod babet terrena potestas habet et 
eccleaiastica Nulla eat itaque potestas 
in matenali gladio, qusa non eit in 
epintuab " 

* Id id , I 4, p 14. H Si dicatur 
quod non omnia potestas regia e*t per 

eaeerdotium institute, dicemus ergo 

quod nulla eat potostaa regia non per 
eaeerdotium institute, qua non fuent 
non recta { propter quod magis ent 


latrocinium quam potestas si non fuent 
taoerdotio conjuncta, vel non fuent 
mstitutione post eaeerdotium aubse- 
euta . . . Regnum ergo non per sacer- 
dotium mstitutum, vel non fmt reg- 
num »®d latrocinium, vel fuit eacer- 
dotio conjunctum " 

■Id. id, in. 3, p. 127. "Nam 
matermlis gladiua babet suam potes- 
tatem a summo Pontifice, cum omnia 
poteetas quae est m Ecclesia mihtante 
est a summo Pontifica denvata, quia 
null us potest habere ahquam potes- 
tatem juste, nec esse dorowus alicu/us 
rei cum justitia, ut supra diffusius 
dnimos, rusi per Ecclesiam, videlicet, 
quia est per eaxo rpintuabter regene, 
ratua et eaeramentaHter absolutist.” 
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only hero remind ourselves that Innocent IV asserted that 
lordship, possessions, and jurisdictions are lawful and blame* 
loss among the unbelievers, and therefore neither the Pope 
nor other Christian men have any right to destroy them. 
St Thomas Aquinas maintained that dominion and pros* 
latio ” were created by human law, while the distinction 
between believers and unbelievers belongs to the divine law, 
and therefore the divine law, which is of grace, docs not 
destroy the human Laws, which ansc from natural reason . 1 
Egidius himrelf m his earlier work had maintained that the 
State was a natural institution whose function it was to 
enable men to live well and virtuously, and that those men 
who lived outside of it were either below or above the normal 
level of humanity * 

If we endeavour to understand how it was that Egidius 
m the work, with which wo arc now dealing should run counter 
to his own earlier doctrine and should contradict the prin- 
ciples both of St Thomas and Innocent IV , we may find 
a partial explanation m the fact that in another chapter ho 
cites St Augustine as maintaining that there can be no true 
justice m a community of which Christ is not the founder 
and ruler, and that he (Egidius) concludes that after the 
passion of Christ there could be no true commonwealth 
where men do not revere the Church, and where Christ is 
not founder and ruler * 

Egidius’ reference to St Augustine is indeed not very happy 
or well considered ; it is true that St Augustine does maintain 
that there is no true justice m a commonwealth where men 
do not worship God, but he docs not derive from this the 
conclusion that there was no commonwealth among the 
pagans, but only the conclusion that the conception of justice 
must be omitted from the definition of the State * As we 
have pointed out in a former volume, this unhappy suggestion 

’ Cf pp 33 34 ditor rectorrjue Christos et poet 

* Cf p 13 passiooem Chnsti nulla reepubhea 

'Id ni , u. 7. p to “ Dicemos poteet esse vctb, ubi non colatur 
ezum cum Augustmo H. De Ci vital? taneta mater eccleeia, et ubi non eet 
I)et cap 22 quod Tera justitia non conditor et rector Chnstug ' 
e«t, mat in ea republica cujns eat con * Cf vol i pp 165 166 
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of St Augustine, while it was not unknown in the Middle Ages, 
had no influence upon them ; they were too firmly grounded 
in their belief in the moral function and the divine origin 
of the State, as founded upon justice. 1 * It is curiou3 that 
Egidius should have departed so far from the normal mediaival 
conception. Wo shall see presently that another papalist 
pamphleteer of the time sets asido this extreme view, prob- 
ably referring to Egidius, and suggests that the temporal 
authority is legitimate but imperfect unless it is derived from 
the spiritual. 3 

So far we have examined Egidius’ conception of the nature 
of political authority, and have seen that he maintained that 
m principle it belonged to the head of the spiritual power — 
that is, the Pope ; and that it could never exist legitimately 
except as derived from that power, or be held by any person 
who was not sacramentally regenerated and absolved by 
it. It will be observed, however, that in one of the 
passages just cited there occur some words which havo yet 
another significance. No one, bo says in this passage, can 
justly have authority or be “ lord ” of anything except 
through the Church — that is, unless he is regenerated and 
absolved.* 

Egidius is setting out a new theory, not only of govern- 
ment, but of property ; it is, indeed, with this subject that 
the second book of the treatise is really concerned. Wo must 
examine this more closely. It is clear, he says, that all 
temporal things are under the “dominium' 1 of the Church, 
even if not in fact, yet in law (de jure), they are subject 
to the supreme Pontiff. 4 In a passago of which we have 
already cited the first words, Egidius Bays that if earthly 
princes are “ sub famnlatu ” of the ecclesiastical power, 
it follows that temporal things, which are ruled over by 

1 Cf vol. in part u. chapa u. and ui., cmrua temporal)© «unt mb dominio 
and this volume, part 1. chap. iii. Eccleene collocate , et ei non de facto, 

• Cf. James of Viterbo, ‘Do Regi- quia multi forte buio fun et vontati 

min© Chnetiano,* chap, vu , p. 28. robellaot, do jure lamen et ex debito, 
Cf. p 411. temporal la aummo Pontifio aunt eub- 

• Cf. p. 404. note 3 jecta, a quo jure et a quo debito nulla- 

• Id. id , »• 4. p. 4 J. “ Patet quod tenua po^sunt abaoln " 
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the earthly power, arc under the ‘ dominium " of tli© 
Church 1 

A little firthcr oq Tpilms justifies his portion m different 
term* He maintains that the Church has * dominium 
supcntis in temporal things, others only dominium in- 
form*, for the Church Ins dominium universale, others 
only dominium particular©, and particulars arc con 
tuned in unit ersaha * 

This, however, is not all that lie says about property As 
we line seen, he maintained that no roan eould justly hold 
political authority unless it were derived from the Church, 
and he maintains the same principle about property There 
is no lordship, Egulius says, over temporal things or persons, 
imleas it is under the Church and instituted by the Church * 
And again, he who is not subject to God poreesrea whatcicr 
lie has unjustly, and justly lores it * There aro drastic state- 
ments, but their meaning is set out even more significantly 
in another passage 

We are compelled, he says, to bebevo that the temporal 
lord is, because of original 6in, bom a child of wrath, and be 
becomes a child of wrath when be commits actual sm llo 
is, therefore, alien to God, and cannot justly be lord of any- 
thing It is only when the Church delivers him from original 
Sin by regeneration and from actual sm by absolution that 

1 Id id , n 5 p. 47 “Ft (i Iftrnu unimnlilmi contmentur, satis oeten 
principe* sunt mb funulstu eccleu rum erae Tidrtur quod Ecelcrt* habeat 
■Stic* potesutis. consequent «t qnod dominium supenus. eeten vero in 
el tempers! is, quibus pnncipotur po lenuv” 

testss tenons, imt sub dosnimo Eerie- * Id id n 7, p. 87 " In pnesenti 

sis? coll oca t a. * sutem mpitulo columns declarare quod 

* id id u. IS, p. Si. “Nam beet nullum eet dominium cum justicia, 
per superiors d ets sufficienter bsben sir® sit dominium super res tempo- 
possit quod Eerloaia baboat in tem rules, sire super persons* lsiess, do 
poralibus dominium supenus. meten quo msgis posset dubium exonn nisi 
sutem infenus, quia, m multi* gupe sit sub Eoclceia ct per Eerie* ism 
nonbus cspitulm. probatum est terre- institutum 

nsm po torts tem sub ecclesiastics eol * Id. id., u 8, p. 65. " Qui ergo 

locan , est etiom panlo ants oalensum non eet eubjertus Deo juste perdit 
quod Ecdesia in tempo rslibus habet el injuste preside t omno fllud quod 
dominium universale c*t*n rero per bsbet s Deo.” 
licuSare , tjrna ergo peiticulans sub 
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ho com become the just lord of his property. It is therefore 
tho Church which has made him the just lord of his property, 
and it is right that this property should be under the Church 
from whom ho holds his lordship . 1 

These contentions of Egidius Colonna about tho nature of 
property are very remarkable. IIo maintains, first, that a 
universal lordship over all property is vested in the Church. 
Wo shall presently seo that James of Viterbo sets out a posi- 
tion which is almost the Bamc.* What the antecedents of 
this contention may be, wo confess wo find it very difficult 
to say. Egidius Colonna at one moment seems to suggest 
that it is a conclusion derived from tho principle that the 
secular princo is subject to tho authority of tho Church, and 
that the temporal property which is under his control must 
bo under tho “dominium ” of tho Church.* James of Viterbo 
seems to suggest the same lino of reasoning. 

Egidius' second contention, that no ©no can bo properly 
said to hold any property unless lie is in communion with 
the Church by baptism and absolution, may possibly be 
related to certain conceptions of St Augustine. We have 
put together in the first volume some of tho moro Important 
passages in his works which deal with property, and wo must 
refer tho reader to these . 4 Among other things, St Augustine 
says that by tbo divino law nil things belong to God and to 
tho righteous, and it is possible that something of the kind is 
in the mind of Egidius, but ho does not make any reference 
to St Augustine in tliis connection. It may also be suggested 
that tho doctrine of Egidius is related to tho medircval con- 
ception of excommunication. Wo have pointed out in the 

el abaolutua per earn a piccato actual), 
Dt per Eccloaiam Jiutua dornmua Worn 
auaruin , at quia jam eat Justuadontinu* 
ronim euartmi et fnctufl act p*r Rcclo* 
•■am, oportet quod ret tun amt aub 
*o tanquam tub junto domino, et amt 
aub erclraia, a qua hsbet talo domi- 

* a. p.419 

* Id id , 11. 8. Cl laal p., nolo l. 

* Vol.i p. HO. 


1 Id id. ill 11, p 102 " Concedes 
frum cogimur quod into dornmua torn- 
poraba por pocentum onginalo notua 
cat iihua ira? , por poceatum aotualo 
factua cat Alma irai i nntu» sutom 
fibu* ira vcl /setua fllraa ira 1 , quia eat 
averaua % Deo et non cat aub Domino 
auo, juaticia caiqit at nihil ait aub 
dommio auo, non ergo ent Jiiatua 
dommua abcujua r«L Reqenomtu* 
ergo por Eoe/onam a poccato ongmali, 
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last •volume that some at least of the supported of Hildebrand 
maintained that the sentence of ci communication in itself 
put an end to the relation of subject and ruler, that an 
excommunicated person cca«od to hare any political nuthontv 
It may bo suggested that it was not whollj unreasonable 
that this conception should be extended from the political 
“dominium ' to the dominium ’ over property This, 
however, is merely conjecture ‘ 

In a later volume we shall have to consider what relation 
there may bo between this conception of Egulius Colonna and 
James of Viterbo, and the principles which are 6et out by 
Wycliffo in his treatise, ‘ Dc Dominio Cinli ’ In the mean- 
while, they are important to ns ns representing some of the 
most extreme positions of the supporters of Boniface VIII 

There ia yet another interesting and important treatise 
which setB out the extreme view of the temporal authority 
of tho Papacy— that is, the * De Rcgimme Chnstiano ’ written 
by James of Viterbo, and, as seems probable, about tho 
year 1301-2 The author was, like Egidius Itomanus, an 
Augustiman, and studied for many years in Pans, and m 
1302 was made first Archbishop of Benevento, and then 
Archbishop of Naples * This work consists of two parts, the 
first, “ De regm ecclesiastici glona,” the second, “ De potentia 
Chnsti regis et bui Vzcaru ” We are here concerned mainly 
with the second, but the first contains an interesting dis- 
cussion of the nature of the Church, especially as a kingdom 

Chnst, he says in the last words of the first chapter of tho 
second part, is king not only of the heavenly and eternal 
kingdom, but also of the earthly and temporal, 5 and tins 
authority Chnst has for man’s benefit left to some men by 

* Cf however James of Viterbo examination of tbe work and its 

See p 418 contents to this edition and to Dr 

• We ns© the edition published by Scholl, Die Pub u is tile * 4c 
Professor Axqvulhere in 1928 and we 1 Jacobus de \ iterbo, De Uegmune 
oro glad to have the opportunity Chnstiano,* part u chap i , p. 162 
of expressing our peat obligation? Dicrtur autem Chnst us esse rer non 
to him for thus mating the work aolura regni caslestia et etemi eed etiara 
accessible to all students. We refer temporalis et terrem, qua eccleatia 
<nrr readers for a further critical timul et tenena dapensat et judical " 
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whom his Church should be ruled . 1 He then raises the ques- 
tion whether these powers, the Temporal and the Spiritual, 
wero given by Christ to one person, or to different people, as 
in the times of tho Old Testament. He admits that tho 
latter view seems reasonable, but a closer consideration leads 
to another conclusion ; and he refuses to accept the sug- 
gestion that the vicar of Christ had received the royal authority 
by a grant from earthly powers, or that tho Koman Pontiff 
holds the imperial power by the grant of Constantine . 2 

In discussing this he first points out certain ambiguities 
in the terms, sacerdotal and royal. The sacerdotal office is 
itself a royal one, for judgment is a royal function,* and, 
on the other band, there is a sense in which all tho faithful, 
by as well as clerical, are priests . 4 Ho develops this con- 
ception of the spiritually regal nature of the prelates of the 

1 Id. id, id , chap, u , p. 167. " Con. beet hoc vidcatur pnma facie ration*, 
veniens igitur erat homwuin utilitati, bditer et veriainulitcr dictum, tamen 
ot Chnatua potentiam auara gubema- profundiua considcrare volentibu* ven- 
tivam «uper homines. tr&dcret at re- tatem plua et aider dice re convemt." 
hnqueret ahquibus hommibue, por quoa * Id id id . chap m , p 180. 
ejua eccle»i« regcretur et dirigeretur "Poteates autem regia apintualis m 
In fain, propter quem obUnendum ab vrteri quidom Teatamento, abqualiter 
homimbua, Jeaus Chnatua in mundum et ex parte commumcata eat sacer- 
venire digpntua eat ” dotibus . . In novo autem teataniento 

• Id 1(1 id . chap 111 , p 172 conimunicata eat et tradita a Chnnto 
" Videtur autem quibusdam quod hec apostohs et eorum auccessonbue, lono 
duplex potoatas non eidem perrono acilicet quando dictum eat eia . 1 qu®. 
coramumcanda et commumcata ait . cumque ligaveritia auper terrain hgata 
aed cum amt poteatatea distmcte, emit et in calo.' Poteataa enim 
commumcande aunt diveraia et dia bgandi rt aolvendt eat potestaa Judi- 
tinclia pcraonis, quod patet m atatu ciana, quo ad regea utique pertinet ” 
Vetena Teatamenti, m quo diveraia * Id id. id , p. 176 " Aliter quoqus 
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Church at some length , 1 * * and then points out that this royal 
authority finds Us head In the lh«hop of Home, the successor 
of Peter, and the \icar of Christ.* 

There is, then, a Spiritual royal Power os well as a Seoul ir, 
and ho turns to the fjuestion of the resemblance (comenicnti ») 
and the dillcrenco between them. It must ho again noticed 
carefully how far James of Viterbo is from tho supposed 
flildcbr.tndino doctnno that tho secular power is eul, for 
ho urges that tho two powers are alike, m that they both 
come from God and have tho same end — that is, tho felicity, 
bcatitudo, of men * When, however, ho has thus pointed out 
the resemblance, he goes on to point out how great is tho 
difference between them Tho Spiritual Tower is greater in 
dignity than the Temporal , the Spiritual rower is greater 
“secundum caus'ilitatcm,” for it institutes the Temporal 
Power. Do is awaro that some contend that tho Temporal 
Power is from God only, and in no way from tho Spiritual, 
while others maintain that unless the Temporal Power was 
instituted by tho Spiritual, it was illegitimate and unjust; 
but ho contends that there is another view which is more 
reasonable— namely, that the Temporal Power is dens ed from 
nature, and therefore from God, bnt that it is imperfect 
unless it is also derived from tho Spiritual Tower. Graco 
does not destroy nature, but perfects it. Tho human authonty 
which existB among tho unbelievers is lawful, but incomplete 
(informis), and thus the Temporal authonty which exists 
among believers is not perfect until it is approved and ratified 
by the Spiritual Power . 4 

1 Id id id , chap. iv. tho Tempo ra Power is in lU proper 

* Id id id , chap v nature good. 

• Id id id , chap vi , p J25 * Id id id . chap vu p *30 

“ Pnmo emm, convewunt |ieo due “ Secundo videndura «st j quoraodo 
potestatoa regia-, secundum causam comparantur ad Wviccm aoeundum 

cfficiontem ) quia utraquo a Deo oat, dignitatem Cat autem (impliciter 

*od diveraunode . . . Secundo, con- «t absolute dicendum quod potostas 
vemiint _secundum causara finalem , apiritualia est dignior at aupenor raultt 
.jfivi* iv AcdMR&iur filuviv . . TftSrtwfam e*t» 

bcatitudo. Bed djflercnter.” quomodo comparantur hao potostatoa 

Cf chap * , pf 300 308, lor a do ad mvicern secundum causalitatem . . 
tailed discussion o! tho pnneiplo that Adhuo apintualis potestaa est causa 
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This may be put in another way. That a man should 
he over men is according to human law, which is derived 
from nature, bat that a believer should be set over bis fellow- 
believers is according to the divine law, which arises from 
grace ; and, since the dime law is in the charge of the vicar 
of Christ (est apud Chnsti vicarinm), the institution of 
believing Jongs and other temporal powers over the faithful 
belongs to him. The temporal prince who is in the Church 
bolds his power over men by human law, but over the faithful 
by divine law. The Temporal Power is instituted, approved, 
and ratified by the Spiritual, and thus the laws of the Tem- 
poral Power must be approved by the Spiritual. 1 

Having thus shown to bi3 own satisfaction that the perfect 

temporal!* per modnm pnnapii Hec autein formatio e»t approbatio 

rl hoe tnplieiter. Pruno enim apirt- et ntificatio. Code potwtaa huroana, 
tualia «*t pnneipitim agin* rapecta qa* eat apod infidel**, quant umeunque 
temporal*. quantum ad ejux Izutita- ait ex faelinatione naturae ae p-r hoc 
tionem, quia earn inMitmt ot dicit legitima, tamea inform* e*t, quia per 
Hugo dr aancto Victor*. 6*d conaide- apmtualcnj non rat approbeta et rati, 
random **t arcs hoc quod da fnetitu- Seata. Et aireilitcr ilia, qun e*t apod 
hove regni teraponha, qn» tool £dele* perfect* et formate non eat, 
opinion *• quasi contran*. Qmdam donee per upintnalem foent approbate 
eoon dictmt quod temporal* poteala* et ratificata.” 

• aolo Deo eat, et % apintoali poteatate, • Id. id. id, chap. eu. p. 233. 
aecun/Jum atium matitatiooem, cnllo “ Quod etiam ampliua ex ho* tWlara- 
fnodo dependit. Alu veto dicunt qaod tur. Nam quod homo ait taper hommei 
poteatta temporal* ai debeat eaaa ex jure homano eat, quod a nature 
legitima e juata, vel eat conjuneta p-rfiatur. Quod eutem homo fidel* 
apintuali in eadem prraoua, rel eat ait *upcr hominea fidelee, eat ex Jure 
metituta per ipmtoalem, alia* injuata dinno, quod a gratia oritur. Gratia 
eat et mlegituna. Inter baa autrm em m non natura fidelea efficit, et quia 
dua« opimonea poteat accipt ru jo* dirmura eet apud Chnrti Vicannm, 
madia, quat rationabikor eaw rtdettrr, ideo ad cum pertioet inatitutm fidehum 
ut djealur quod uutitutio poteatatia regurn et temporali* poteetatu auper 
teioporaba matenaJiter et inchoative fidelea, in quantum aunt fidefcn. Undo 
ha bet ev« a natnmli hommam lnclina. pnacepa temporali* in ecelewa, ex jure 
tione, ae pr hoe a Deo in quantum bumaao, poWtatem habet auper ho- 
epu* nature eet opu* Dei , perfective mine* ; e*<l ex jure divino auper 
antem et forma liter habet e«te a potea- fide lee. Qoia ergo fidea nalorara 
tale apintuab qua. a Deo apeciali modo formal ; ideo temporalix potexta* for. 
derivator Nam gratia non totfit mando inatitnitur et uwtitueodo for- 
naturam red peifleit earn et format matur per aptntualem, et per earn 
. . . Imperfecta quidem et inform* rtt approbetur et ratiScatur. Unde nee 
omoia human* potntaa, eu, per legibu* oti defcet temporali* pot**t a*, 
•pintuatem formatur et pwrfieiattrr. nuf per aptntualera foe not approbate.'* 
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Temporal Power was instituted by and domed from the 
Spiritual, he next contends that the Spiritual Power has 
al'O the right to judge it and to impo«e upon it punish- 
ment, both spiritual and temporal, and can go so far as to 
deprive it of authority— »tbat i% as he is careful to explain, 
to deprive the min of his temporal power, not to dc'Troj 
the Temporal Power itself This authority be’ong*, as far 
as excommunication is concerned, to the bishop, but the full 
authority of all sorts and o\er all pnneos belongs to the 
Pope. 1 

The third aspect of the superiority of the Spiritual Power 
is that it is its function to direct and command it For as 
m the arts that art which is concerned with the final and 
principal end control* the le^er, so the Spiritual Tower which 
is concerned with the final end of men must control and 
command the Temporal Power, which is concerned with the 
le««er end, and therefore the Spiritual Tower has authority 
o\er the Temporal, and tho Temporal Tower is by the divine 
law m all things subject to the Spiritual * 


* I <1 kJ id, chap. »u [v SSI 

“ Second o fc*bet nUoatm r»u*e sgetiti* 

w»I*rtu f]in, qnutma vl jvlKium 
Cum tnuu cum iwtituat. *d cum ttua 
JTrtiart ijwum joikii, I nde 

dial Hugo de Stttto l iclon quod 
spiritual!* potest** Ifftnum pote*- 
tstera (» babet. « nt, »t 

jodiam babet, u buu non Iwnt. 
Ilsbet Hun c*m ]ud.c*ie quia cum 
potPst cl debet cQmgfW cl dingme. 
POUT el pm*n ci inferrc, non tclna 
spintualem eed temporslem, ration* 
ertmmis cl delicti, etiam id cjus 
destitutioacm powden u toe delitti 
tptalit** cxigal Qu» dwtitutm nan 
wt ipau* polntalu, qmt sic tolleretur 
prdo potest* turn ted est hominu mala 
Q-entia potentate sibi dit*. Licet 

«mo slu* ponti~cibua eon venial da 
letnpcrali potentate judicaic, na 
epiaccpus potest re gem excontmutu 
care, m quantum pertmet ad itun 
dj-oceam, rasmt» timen pocUfrx. 


Ulel plenum judxium npt otr-ne* 
pnacip**, *1 n-euaduni ctontn madam 
jad.ru. qui t«nmmiK»lai e*l iptntualt 
peteattU." 

* Id. id. id. »d, p. SIS. " Trrtia 
vero. rpmtaaUi potesU* babet r» 
tionem nan i^otu n»[e«tu tem 
pomliB. qijjm'um «d nc-enam Sant 
caun coauagit in artibus quad in, 
•d qncm pcttinet ultima* cl pan 
polls Sail, imperil uti ad quia per 
liaet Em* secundtriui. qui *d prtnei 
palcm crdiastur uc el ia poteetatiboj 
•o babet TTade BpmtuaLs potest** 
*d quern pertinet firapna linn q<a 
c*t beatitudo lapnatimli, it* te* 
hibet ad potesUtetn tensporajem. ad 
qtsjm pertmet be* tit ado naturals. 
qn» est Em* second* rt a*, Ordiastur 
•d st.jp msturalera. good iqieni ev 
et m »u» obeequium ntitor c* et rcrni 
bos. qa» ei subdentur cl qu*? *d 
ipsua pertinent. . . . Cnd® spiritual* 
potest**, etism super temporsln qu.*. 
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When the writer has thus considered the comparison of the 
Temporal and Spiritual Powers with respect to dignity and 
“ causalitas,” be turns to the comparison of them “ Secundum 
continentiam,” and he maintains that the Temporal Power, 
which is related to the Spiritual as the inferior to the superior, 
and as that which is caused to that which causes, is con- 
tained in (contmetur) the Spiritual Power, and that therefore 
it is said that the laws of the celestial as well as of the earthly 
empire were given by Christ to Peter, for Peter and each 
of his successors, in whom the fulness of the Spiritual Power 
dwells, possesses beforehand (prehabet) the Temporal Power 
in a greater and more dignified form tlian the Temporal 
prince- He explains his phrase when he adds that the Pope 
does not carry out the functions of the Temporal Power 
immediately, except in some cases, but he does this by his 
commands and directions. This is what is meant when it 
is said that the Temporal Power pre-exists in the Spiritual. 
All temporal princes, therefore, must obey him as they would 
the Lord Jesus Christ, and must acknowledge him as their 
superior and their head, and if the chief Pontiff commands 
one thing and the temporal prince another, men must obey 
the Pontiff . 1 


cunque impertum habet in quantum 
spintualibos Data sunt obsequi, rt ad 
spintuaba ordman . et temporalis 
potestae, juts dmno quantum ad om- 
nia subest spiritual! m quantum 
ordinatur ad ipsam st etiam propter 

1 Id. id. id id , p. 238. “ Ex dictu 

virtutes infenorea continentur ,n supe- 
Tioribus, et qme sunt causatorum 
preinsont eauaatig ; ideo temporalis 
potestae, qu® comparator ad spin 
tualem, *icut Infenus ad snpeous, et 
at cut cauaatum ad eausam, contmetur 
a potentate spintuali et propter hoc 

a Chnsto dicuntur ease concessa bceto 
Tetro jura cotlestia imperu at terreai, 
quia Petrus et quilibet ejos successor. 


in quo plenitude spirituals potestatis 
residet, prehabet po testa tem tempo 
ralem. non tsmen secundum eundem 
modnrn secundum quem habetur a 
prmcipe seculan, sed modo supenon 

sic habet earn, ut exerceat ejus opera 
immediate, nisi aliquibus casibus. sed 
agit opera, ejna nobQton modo. scilicet 
zmpersndo et dmgendo, et ad suum 
fen cm openbua ejus titendo, et ideo 
temporalis poteataa dicitur pre-exiater© 
in spintuali, secundum pnmam et 
lumnim auctontatem. non autem 
secundum uninediatam executionem 
generaliter et regulanter Propter 
quod pnjacipes omnea temporales obo- 
dire debent ei, a pud quem spintualis 
potestss in Bummo residet, tamqnam 

domino nostro Jesu Chnsto, et ipsum 
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In the following chapters, among other matters, ho discusses 
the question in wlnt sense it cm bo sml tint the Tope holds 
the Tcmporil Power, not onl> by the Diunc Liw, but b\ tho 
human hw — namel}, by tho Donation of Constantine, and 
ho contends tbit the Donation might be interpreted either 
simp!} as a recognition of that which was already tho Diuro 
Dow, or a* a me ms by which the near of Christ might more 
freely exercise the nnthnnty winch he already possessed by 
the Divine Law , or it might be sud that in consequence of 
the Donation the Popo might intervene more immediately 
in temporal matters, as can be seen from tho fact that when 
the empire is a acant the Tope cvcrciscs an immediate temporal 
jurisdiction * 

James of Viterbo has thus armed at his mam conclusion, 
and bo only sets it out ogam in other terms when, in tho ninth 
chapter, ho says that tho Tope is superior m dignity and 
causality (cousahtatc) to every temporal power, and that 
it may bo rightly said that in the chief TontifT there pre exists 
the fulness of tho pontifical and of the royal power* Or 
again, it is therefore nght to say that tho vicar of Christ has 
tho fulness of power, for all that governing authority which was 


wort eupenotetu at sicut caput tree* 
noacere. ijvmm raveren et honorara so 
*1 subjin Undo ■] lummu pontilex 
maruiaret unum ft quicunque prinorpe 
temporalis contrarium obcdiendum 
est tnsgis nirarao pontifici quam 
prtncipi 

* Id id , chiip i* p 555 Quinta, 
consaderand'cra est quod sutranus ponti 
lex non solum pirt dmno sed etixrt, 
jure humnno habet polestetem tern 
poralera scilicet ex concessions B 
CouBtsatino (seta qui inonarchiatn 
teoebat unpeni St quia autem quae rat 
quid operator hoc jus huioanum supra 
divinum dici potest imo rnodo quod 
hoo jus hurnanum est divirn juris 

urAruaudatefU *v\J. *ui« *^rc, •bmuua* "vuu 

lormatio at ejus imitatio at vencralio 
non BUetontatem contuht sed 
reverentiam impendit et regnum terra 
Mm cceloati subjectom esse debate 


isoMlttvil \ (l potest <hct quo>l 
ut* concewo lint quvdaro co.ope ratio 
siva romistenum ad hoo ut potfstatftn, 
quant Chnsti viranus hsbebat juro 
di\ino posset J bonus exercere da 
facto Folcst autem «t aider diet 
videlicet quod ex hujusmodi con 
cewone potest sumroua Fontifex msyrs 
jmroed ate »e inlrumitlera do lempor 
alibus quod ex eo pstet, quia quum 
vsicat injpmura Oxerccre potest iro 
mediate jurudictioncm temporalwn, 
et sio ali ter e tercet potestatem tem 
paralem, ut fcabet earn ex Jute Dnioe 
et aliter ut 1 abet earn ex jure hamaao 
Cf chap x p 102 

* Id id 1 1 chap ix p 268 4 Est 
Vtnon Tsupmur tufcnfrire Or. cauaaiiuto 
omw temporali potasUte idea con 
dudi recto potest quod in summo 
pontifica pra-existit plcmtudo pontifi 
ealis et regno potestatia 
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given by Christ to the Church, sacerdotal and royal, spiritual 
and temporal, Is in the chief Pontiff, the vicar of Christ . 1 

The method of his argument is not the Bame as that of 
Egidius Colonna or Henry of Cremona or Ptolemy of Lucca, 
but the conclusion is the same — that is, that properly all 
authority, temporal, political, as well as spiritual, belonged 
to the Pope ; that it was only by his grant or acquiescence 
that the secular ruler possessed and exercised his political 
authority, and only on the condition that he obeyed the com- 
mands of the Pope. 

There is one other important and interesting aspect of this 
work— namely, that the author maintains that the authority 
of the Spiritual Power extends over temporal things (posses- 
sions) inasmuch as they arc to be ordered to the end of men’s 
salvation,* and he urges that the fact that the secular prince 
and bis subjects pay tribute — that is, tithe — to the Spiritual 
Power, proves that the Spiritual Tower is set over princes 
even with regard to temporal things (possessions).* 

He goes on to maintain that, according to the Divine Law, 
no one justly and legitimately holds any temporal possession 
if he does not freely submit himself to God, and make a right 
nse of it. Sinners and infidels who withdraw themselves from 
the lordship of God, and use these temporal things perversely, 
hold them unworthily and unjustly according to the Divine 
Law, whatever may be the case with human law. This is 
the meaning of the saying of St Augustine that by the Divine 
Law all things belong to the j’ust. No man is subj'ect to God 


* Id id. id id . p 272 "Yerum 
tomcn dicitur Chnati Vicanua habere 
plaint udinern poteaUtu , quia tola 
potentia gubemativa qua * Chnato 
conunurucata eat eccleaie, aacerdotalis 
et regalia, apintuaLa et temporalis 
eat m eummo pontifice Christo 


* Id id id , vu p. 240 " Spirituals 


lgitur poteataa etiaiu i 
preeat, w quantum 
fini'm aalutia Et qu 
aunt nobie a Deo, ut 

in ordrae ad ealutem 


jper temporalis 

ordinentur ad 

a ad hoc data 

ns bene utarnur 

non el> ter appe- 


aunt quam propter beatitudiaem j idea 
spirituals poteataa extendit ae ad ilia 
secundum id ad quod nobia data aunt. 
Unde ad apintualem poteatatem per 

prohibere abuaum ” 

* Id. id id . vu. p 211. “ Amplius, 
pnneeps aecutana et qui ei aubsunt do 
euis temporahbua eensum eolvunt 
poteatati epintuah. ecilicet declines, 
quare poteataa ipaa spirituals etiam, 

cipibus et pnfleipum aubditia " 
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■who is not subject to the Ecclesiastical Laws, nnd therefore 
no one justly possesses any temporal thing unless ho submits 
himself with regard to it to tho Spiritual Tower 1 

It is obvious that this is rolited to the doctrine of tho 
tenure of proport j which is maintained by Tgidius Colonna, 
which we have already discussed 1 

Tho same principles ns thoso of Henry of Cremona, Ptolemy 
of Lucca, and James of N iterbo nre ng un expressed in a tract 
which has been ascribed to Augustinus Tnumphus, and which 
may belong to this time * His conclusions are the same as 
tboso of Henry of Cremona, but tho arguments which ho 
brings forward in support of them are somewhat different. 
Ho begins with tho audacious statement that it is clear nnd 
obvious that all power, both spiritual and temporal, has 
come to the prelates of tho Church, and to the secular princes, 
from Chnst, but through Peter and his successors, whose 
power tho Roman Pontiff represents 4 


* Id id id , thap «i. i*. 241 
“ Allhue spirituals potestaa point 
communions fideUum private Fos 
•omo autem tempo roll urn. et propnetoa 
et actio super commumf«Uonom funds 
tur. quare rpintualu potestaa ad lem 
poralia as extendit. Adhuo secundum 
jus dinnum nullus justs aq legitime 
poeaidet aliquid temporals ai Dei 
donum o a quo id hsbet, voluntatis 
non subdatur et ai eo non recto utatur 
Propter quod infidele* et poccatsres 
qui bo Dei doaunio subtrahunt et 
temporabbua perverse utuntur mique 
ao lOjuats ipsa temporal a possident 
Secundum jus divinum. quicquid ait 
do jure humano . et secundum boo 
Venficatur illud dictum Augustim quod 
'jure divmo omnia aunt justorum ' 
Von autem aubditur Deo, qui non 
eat subjectua ecclcsiastice potestati 
iTbexVur quwqutr ueua tempurailmn estf 
secundum ordinem ad finem quern 
spirituals poteataa intendit et ad quem 
dingit. Quare nullus Juste poesidet 
VOL V. 


aliquid temporalo nisi in ejua posses 
aione apintuali potestati as aubdat. 
IIoo autem non easet nisi apintualis 
poteetaa ad ipsa temporal a so extea 

' "cf p. 408 

1 Cl II Scholl * Fubluntlk,’ Ac., 
for a discussion if the date and 
authorship 

* Augustinus Tnumphus, ' Troctatus 
brevis do dupbn potentate prelatorum 
et loicorum ’ (in It Bcholt, * Dio 
I*uhlix itDr, p 486J Quamns ergo 
Bit ctarutn et marufeatum a Deo, quod 
non potest ahquf, tcrgis ersetione celan, 
omnem po tea tat cm tarn apintustem 
qunm tcmporalcro a Christo in prelatoe 
et pnncipes aerulares denvatnm esse 
mediants Potro rjus successors, cujus 
personam Bomanus pontifex repre 
aeatat . temponbua tamen istis oliqui 
uh doo auditors via'entur eujus quee 
tioms radicem pro modulo intelli 
genei» nostra;, non uivemre sod in 
ventura man festan* intendimus 
2 D 
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Then follows an interesting discussion of the question about 
the derivation o! the power of the ecclesiastical prelates from 
the Pope, in winch he finally affirms that the power of orders 
corona to them from Christ, and cannot be taken from them, 
but the power of jurisdiction comes to them from the Pope, 
who can annnl it. With this we cannot here deal. 1 

Returning, then, to the subject of the relation of the Spiritual 
to the Temporal Power, he contends that the ultimate “ causa 
et prmcipium ” of corporal things must be spiritual. In all 
arts the superior authority is that which directs, and it is 
the spiritual which directs the temporal ; the Pope, therefore, 
mu8t have authority over kingdoms and secular powers, and 
their laws and statutes have no authority unless they are 
confirmed by him.* The spiritual power which resides in 
the Pope is always in its natnre right (recta), while the temporal 
power is sometimes perverted (obliqna), and therefore the 
temporal must be instructed and controlled and judged by 
the spiritual. (The individual Pope, he admits, may not 
always be right.) * 


• Id. id , pp. tsi.it 7. 

* Id. (d , p 437 “ Si ergo Pap*, 

verm Chnsti vicarius et successor 
Fein, eat pnonpium et esuaa omnium 
spintualium, pnnctpium at causa debet 
ess® omnium temporslium et corpora 
bum Omnei ergo poteetatum apin- 
tuebum et tomporsburo a Romano 
pontiBce recognoscere debent, contra 
nun autem facientes non poount 
unum pnncipium. . . . Cum igitur 
potestas spintnalis Pap* babet pro 
fin® ipeam Ileum modo spintiuli, ad 
quern nemo pervert ire potest, dm 
mediantibue dome spintuahbus, quo. 
rum ipsa eat enuruautcetor «t udi- 
vObaIis dispensator, potestas veto 
temporalis nigra vel impcratcns m- 
tendat et habeat pro fine ipeum bonum 
commune et bonum roidtitudims na- 
tural®, et modo natural! ; ad quod 
qqilibet pervemre potest mediantibua 
virtutibus ; oportet quod Kabeat Rapa 
imperar* regibus et aeculanbua pnnci 


ptbus, et eos habet dingere et ord/nare. 
ac ab ipso eorum potestas debet den- 
van nec non eorum leges «t statuta 
per ipeum Papam confirmari, nec robur 
at Bmntatem habent eorum leges, nisi 
postquam fuerunt per ipsum Papam 
epprobal*." 

■ Id. id , p. 499 “ Cum igitur 

potestas spintualis rceidens In Papa, 
Univeraaliter Joquendo, aemper sit 
recta (et djeo umveraabter, quod licet 
posse t ease obliquitae ut into Papa veJ 
■n illo propter infection em appetites, 
potestas tamea spiritual** ipsa semper 
recta eat, quia immediate est a Deo, 
qui est ipsa regula), per talera pot**- 
tatem apintualem debet Institui potes- 
ta a temporalis regum et pnneiptun, et 
debet judicari et xegulan per ipsum, 

per rectum. Nam planum est, quod 
potestatem eccularcm contmgit quan- 
dooue esse oblipuum.” 
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Both powers, therefore, the Spiritual and the Temporal, 
reside in the Pope, for he is the rcprmntatno of Chn«t, who 
said, “All power is gisen to me in heaven and in eirth," 
the Spiritual Power both in respect of authority and of its 
exorcise, the temporal in respect of authority, while ho com- 
mits the exercise of it to Kings and princes as his instruments. 
Both Powers, therefore, the Temporal and the Spiritual, 
reside in the Pope, and are derived from him, os the one head 
of the universal Church, to the clergy and the laity, and as 
they are conferred hy him, can by him be taken away . 1 


1 I<1 id., p. BOO "Ulremquo ergo 
poteatatem apinlualem *t temporelcm 
render* conaequitur in tummo pontiflee, 
unde Chnstua cujua personam repre- 
tontat, dicit llatlh ult , ‘ Data eat 
mOd oinnea poteatas in cctlo et in 
terra * > »ed poleata* spiritual]* rrmdet 
in Ipao quantum ad auctontatem tl 
ad executionem, tod temporal]* quan- 
tum ad auctontatem. non lulfm quan 
turn *d immediatam executionem, quia 
commitit exercionem tab* poteataUs 
fceculana regibus et pnncipibua, qul do 
bent ewe organa et inctromenta eju*. 
in parendo mandati* ipsi'.i* in omnibus, 
et in exequendo poteitetem tempore- 


Umadrequinlionemejua Ct quantum 
ad talem executionem. non eat ineon 
eemetia quod papa aliqua recognoacat 
a regibu* at aeculanbua. 

Secundum cau*am pnmanam, In- 
■titucionem et auctontatem univer* 
aalem, utraqus poteatas in Romano 
pontiQco reaidet et ab ipao, tamquam 
ab uno capita universalis eccleai*, in 
clencoa et laicoa debet denvari Ct 
per cotuequen* omnee predict** potea- 
tatea, rasu intervemeote, per Rama* 
num pontiScem poasunt pnvan, quia 
•icut ab ipao poteata* apintuali* et 
temporal]* omnibus eonfertur, tic ab 
eia per cum aulem potest," 
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CHAPTER X. 

BONIFACE VXH. AND PIIII.II’ THE FAIR. “CONTRO- 
VERSIAL LITERATURE, II.” 

We have in the last chapter examined a number of pamphlets 
or tracts in 6ome detail, which seem, with the work of 
Ptolemy of Lucca and tho Canonists with whom we have 
dealt in earlier chapters, to represent in its most extreme 
and explicit form the claim that the Papacy possessed in 
principle all Temporal as w ell as all Spiritual authority. How 
far it can be said that they were drawing out in explicit and 
dogmatic terms, the principles set forward by Boniface VIII. 
in the Bulls “ Ausculta Fill ” and “ Unam Sanctam ” is a 
matter which is open to question. Boniface was at least 
more guarded and more general. There is, however, no doubt 
that the claims, whether as stated by Boniface or by these 
other writers, were at once repudiated by the Bccular power in 
France and by its literary representatives. We have already 
referred to some tracts which illustrate this, but we must 
examine a little more closely some of them which seem to 
illustrate the confidence with which the claim that the papal 
See possessed a universal temporal jurisdiction was repudiated, 
and some aspects of their argumentative processes. 

It seems to us that the most comprehensive and also the 
most really effective of these tracts or pamphlets was the work 
of John of Paris, entitled ‘Tractates de potestate regia ct 
papal!,’ but there are two smaller works which we must fust 
consider briefly, the * Qmcstio in Utramque Partem ’ and the 
* Quajstio de Potestate Papas.* 1 

1 For a detailed account of thene SchOncn und Boni/acO VIII.,’ pp. 224 
works and their authors, aeo P. Scholz, and 252. 
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The first of these, the 4 Qumstio in Utramquc Fartem,’ was 
at one tune attributed to Pgidius Colonna, but tins attribu- 
tion is not really compatible with his authorship of the work 
'Do Ecclcsiastlca Potestate,’ which we have already con 
sidcred , there seems, however, no reason to doubt that it 
belongs to this time The writer sets out to show by a series 
of arguments drawn from philosophy, from tho Holy Scrip 
tures, from the Canon L3W, and from tho Cm! Law, that tho 
Pope had not any universal Temporal lordship He proceeds 
to contend that tho Temporal as well as the Spiritual Power 
is derived directly from God, that the two Powers arc dis- 
tinct and divided, and ho quotes the Gcla«ian statement that 
it was Christ Himself who divided them , that Christ exercised 
no Temporal authority, and when he created the Spiritual 
Power, gase it no Temporal authority, and that it is only in 
Spiritual matters that the Temporal is subject to the Spiritual 
authority 

He insists very emphatically that the King of France holds 
his authority from no one except God Himself, neither from 
the Tope nor from the emperor He then cites a number of 
arguments by which it was intended to prove that the Tope 
possessed a universal Temporal authority, and refntes them 
one by one As we shall tee, the same kind of enumeration 
reappears both in tho ‘ Quastio do Potestate Pa pm ’ and in 
John of Pans, and there is nothing very distinctive or im- 
portant m this part of the work, but it is worth while to 
observe that when he comes to tho Donation of Constantine, 
he docs not disputo its authenticity, but urges that the jurists 
maintained that it was invalid , tho emperor could not 
abenate a largo part of tho empire If he did, Ins action 
was not binding upon his successors , and he adds that even 
if it were valid it would have no reference to France, for 
the Franks were never subjects of the empire It is also 
noteworthy that the author contradicts the assertion that 
Pope Zachanas had deposed tho last of the Merovingian 
‘kings This, ‘he contends, was done "by the "barons , tbc 
Pope was only consulted by them about the propriety of 
their action 

The 4 Qumstio de Potestate Papm * contains an interesting 
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Bummary of the arguments for the Temporal authority of the 
Pope, of arguments against this, and a detailed refutation 
of the first. This would bo of considerable interest if these 
arguments were not more completely stated and considered 
in the uork of John of Paris, and it is to this that we turn. 

John of Pans begins by setting out in his preface that 
there are two errors about the authority of the Church : the 
first, that of those whom he calls the Walden sians, that it is 
contrary to the nature of the Church that it should have any 
lordship in temporal things or possess temporal riches ; the 
second, which he calls that of Herod, who, when he heard 
that Christ was horn, thought that he was an earthly king. 
This latter is the error of those who maintain that the Pope, 
inasmuch as he is in the place of Christ, possesses the lordship 
of secular authority and property, and that the secular prince 
holds his authority from the Pope. John maintains that these 
views were both wrong ; it is right that the prelates of the 
Church should hold temporal lordship and property, but they 
hold these by the authority and grant of the secular prince. 1 
It is the second question which John discusses in his treatise ; 
but his argument also lead3 him to further and highly signifi- 


* John of Tam, * Tractatus de Potes 
te regia etpapali ' Piofmium. "Modo 
» potestalem eccles 


pontidcu 




Waldensium fui E, euccessonbiia Apon 

lolorum, scilicet, pope et prelatis eccle 
si&sticis domuuum in tempuralibua 
repugnare, nee eia licero habere ciivitias 
temporal (-8 . . . Aliys vero fuit error 

Herodis, qui audiens Christina regem 

nntum, credidit ippum esse regem 

terrenum. Ex quo denvare videtur 

opinio quorund&m modern Drum, qui 
in tantum supra dictum errorem Wsl. 

t, ad oppositum tota- 


o Chnsb, 




Dieunt etiam, quod hano potes totem 
in temporalibus habet Papa excel- 
lentous qusm pnneepa eeculans , quia 
Papa habet earn secundum prunanam 
auctontatem. it a Deo immediate, 
pnneepa antem habet earn a Papa 
mediate. . , . Inter has autem opimones 

tam contranas. quarum pnrnam erron- 

ram omnea putant, puto ego quod 

ventas medium pomt, scilicet quod 

prelatia ecclesue non repugnat habere 

dominium in temporalibus et Junsdic- 

Neo debetur eis per se, rations sui 

Jesu Chnsti et apostolorum sucecs* 
sores : 6ed eis eonvemr* potest, habere 

talia concessions et permissions pnn- 

ctpum, si ah eis ex devotions ahquid 

fuit collatum eis, vel si habuermt 

aliunde.** 
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cant questions, winch anticipate tho do\cIopnicnt of the 
Conciliar movement 

He begins with the Aristotelian principle that tho State 
is a natural institution, which exists for the benefit of the 
whole community , but ho al«o asserts tho necessary place 
o! the Church m human life, for it is its function to lead men 
to an end which is beyond nature 1 He maintains that there 
must bo one head in spiritual matters, and that it was Christ 
IlimscU, and not any Conciliar authority, which conferred 
this position upon Peter and his successors , but ho repudiates 
tho conception that God lm appointed one head over men in 
temporal matters * lie is prepared to admit that the dignity 
of tho priest is greater than that of tho prince , but this does 
not mean that tho pnost is greater than tho prince in all 
things, and that the authority of tho prince is derived from 
tho priest, for the authority of both is derived from the divine 
power itself The priest, therefore, is greater than the pnneo 
in spiritual matters, and tho prince is greater than the priest 
in temporal matters * 

At this point John digresses to discuss the question, in what 
sense the Pope has authority over tho property of the Church. 
He is “ generals dlspcnsator . . . bonorum ecclesiasticorum,” 
but not "dominos eorum " It is tho universal Church which 
is lord and proprietor of these properties ” generabter," and 
the separate communities and churches have ** donumum ” in 


1 Id id 1 and 1. 

* Id id , 3 

* Id id , 5 * Nee taraen w pnneeps 
major eat eacordoe d gwtato ot aim 
phciter oportet quod oo sit major in 
omnibus Non enun eio so habet 
potestas deculans minor ad potestatem 
spmtualem majorem, quod ex ea 
onatur vel derivator incut as habet 
potestas proconsulu ad imperatorem, 
iju> eo major eat in omnibus, quia 
potestas eua ab eo derivator Bed 
w. Votes'. ssvtA. -jxtafeSaa, qaAsnAtanioBe 
ad poteatatem magistn nulitum, qua 
rum tina non est denvata ab alia, sed 
ambsi a quadam supenon poteatate 


Et ideo in aliqutbua potestas seculana 
major est potestate tpintuali, scilicet 
in tempor&libua, neo quoad ista eat 
ei subject* in aliquo, qma ab 31o non 
ontur eed am be onuntur ab una 
euprema potestate scilicet divina imme 
diate propter quod inlenar non est 
omm no subject* supenon, aed in his 
eolutn in quibus supreme subjecit earn 
msjon Est ergo sacerdoa in spin 
tualibus major pnneipe, et a Converso 
in tsmporalibus pnneepa major saeer 
■Adi* i \rtVt HsqMn wcn&n major 
sit quantum epmtuale majua est 
tempo rail 
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those things which belong to them. If, therefore, the Pope 
deals arbitrarily with Church property, he is bound to make 
restitution, and he may even be deposed if, when ho is admon- 
ished of his fault, he does not amend, 1 We return Jater to the 
question of deposition, 

John returns to the main question, and contends that 
even if Christ held both Temporal and Spiritual power, He 
did not commit them both to Peter and his successors ; on 
the contrary, he gave to Peter the Spiritual, and to 0®sar 
the Temporal. The two Powers, as the Popes had said (re- 
ferring to Gelasius), are distinct. The one cannot be conceived 
of as drawn from the other, but each, the secular as well as 
the spiritual, is derived immediately from God. Thus the 
Pope does not hold both swords, nor does he possess any 
jurisdiction in temporal matters, unless it i3 granted to him 
by the prince, and John maintains that if it were contended 
that Constantine gave the Church authority (imperium) in 
Italy, and consequently temporal jurisdiction, this would 
imply that the Church did not already possess that power.* 


* Id. id , S. " (Pnpft) est generally 
dispensator omnium generality bono- 
rum eccleeiaaticorum, spintualium et 
temporal! urn- Non quidem quod ait 
dominua eonun, sed sola comruuwtas 
Universalis Ecclesis eat domina et 
propnotana lllorum bonorum genera 

ecclesue dominium habent in boms 

eibi competentibus 

propter quod st aider pro liblto dia 

traheret papa, et non bona fide, de 

ad pemtenciam de peccato. quasi 
propter abuBum rei non ait*, *ed in- 

fidel, ter agit, et ad reatitutionem 
tenptur, ecilicet aliunde de patnmomo 

propno, si babet ah quid, vel acquireret 

{cum ait fundator rei non anas) Et 

etiam sieut monaetenum posset agore 
ad depositionem abbatifl, vel eccleaia 
pactcutana ad depositionem apiecops, 
ti appareret quod diesiparet bona 
mouse tern vel eccleene, et quod infid e 


liter, non pro bono comarnu, sed pro 
pnveto, ea detraheret aou diatraherot. 
Ita ai apparerat quod papa bona eccle- 
aiarum mfidebter detraheret aeu dia- 
traheret, scilicet non B d bouum com 

ait eummua epucopua ■ depom poaeet, 
si admomtus non eomgeretur, diet. 40 

con. (Si papa) ubi dicitur ' Cunctoa 

judicature, a nemine judicandua eat, 

Biai deprehendatur a fide devius 1 

(Oration, Doc , D 40. 6) Ubi dicit 

gloaa : quod ai comprehendetur in 

quocunque alio vitio et admomtus non 
cOmgatur, aed ecandahzet, vel acan. 

dalizaret ecdesiam. idem posse fieri. 

Sed forte secundum alias hoc fieri 

posset per solum concilium genorole, 

m-gumentum 20, 1 distinct : can. 

nemo outrun '* (Oration, Dec., D. 
41 . 7 ). 

■ Id ul , 10. " EV ifieo non seqoitnr, 
' fit Chnatus secundum quod homo 
utramque poteatatem habuent, quod 
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Wo shall return Inter to John a treatment of the Donation 
of Constantine 

He is equally emphatic m repudiating the suggestion that 
tlio Pope holds the Temporal Power from God, “secundum 
pnmam auctoritntem, ' but does not possess the power to 
exercise it , while the emperor has the power to exercise it, 
not from the Tope, hut from God Ilimtelf The royal power, 
he maintains, both m its own nature and in its exercise, was 
earlier than the papal , there were kings of France before 
there were Christians m France, therefore the royal power 
is m no Fense derived from the Pope, but from God, and from 
the people who elect the Ling or his family It is interesting 
to observe that ho holds that the power even of the bishop 
was not derived from God through the Pope, but immediately 
from God and from the people who elect lum or give their 
consent to the election. It was not Peter who sent out tko 
other apostles, w hose successors arc the bishops, or the seventy- 
two disciples, whose successors are the presbyters, but Christ 
Himself The doctnnc that the Pope holds the power of the 
Temporal sword from God cannot be proved by the Scriptures, 
and the words of St Bernard, to which some appealed, bad 
no great authority, and in any cn<o were really inconsistent 
with this contention, for if the emperor should not choose 

utramque I'etrQ contulent ‘ I Hipin (GrtUtn, Dn, D it, 2) 
tu&lem tan turn retro contulit et tem Et mult* conainuU* poesent adduct, 
poralea t« 1 corportlcm Cnin dimuit. ad oatendendum, domra urn papam 
quam * Deo aroepit Amplius non habere utramque gladium, neo 

■ummi pontifices dicunt, diets potea junsdictioneo id temporal] bug, niM 
tales robjecto earn distinct*", scilicet nbi concedatur a pnneipe ex dcvo- 
tempornleta et (pintuslero, distinct tione 

10 quomam idem octog d cum ad Hi ram c tiara videtur, quod Constan 
ve rum (Gratian, Deo , D 10 8, and tuns imperator dedisse d citur tm 
D 96, 6) Et ca duo (Gratian. Dec , penum Italicum eccteei» et totnm 
D 96, 10) Et ate rant distinct*? quod jujudictionem temporalem et quod 
una in all am non rodueitur ■ scilicet eeclra* lUad ten quam datum a hoc 
»cut spiritual is immediate re*, a Deo, babrnt, do jure recepit Tune (am 
ita et aeculans Undo impenum a non fuiseet facta boato Sylvestro 
solo Deo eat, nt habetur 23 Qu*»t 4 donatio aed redditio ejus qu» mum 
quxsmt (Gratian Dec , C 23 4, 45) erat Cujua eontranum sentit ecclosia, 
Et quia papa non habet gladium ab Di*t 96 Constantraus " (Grattan, Dec, 
Imperatore nec Imps rat or habet gla D 96, 13 and 11) 
dram a Papa dist octog 6 si imperator 
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to act according to the Pope's will, the pope could do nothing 
more. 1 

The doctrine that all Temporal rower is ultimately derived 
from the Spiritual, and is subject to it, having been thus 
discussed in general terms and shown to be false, in the opinion 
of the author, he proceeds m the next chapters of the treatise 
to consider a number of dctaUed arguments for this, and 
replies to each in turn. We need not recapitulate all of 
these, but the discussion of some of them is highly im- 
portant and penetrating. In the thirteenth chapter, John 
of Pans introduces the matter by asking what exactly 
were the powers which the apostles and disciples received 
from Christ, and he snmmarises these as being — the power 
to consecrate the sacraments, the power of administering 
the sacraments, the authority to preach, the judicial author- 
ity in spiritual offences, the ordering of the ministry, and 


1 Id. id , 11. " Suet vero aliqui 

sentientes, quod pops hahet a Deo 
junsdictionrm temporalem secundum 
pnmam auctontatem, ted executionem 
non babet, ***1 Iroperator execution era 
Label, non quidero a pspa eed a Deo, 
et per hoc volunt solvere aliqua pee- 
dictorura 

Item pnua tint poteatas regia 
secundum ««, et quantum ad execu- 
tionero. quam papali* : ct pnua 
fnermit regea Francue in Francis, 
quam Christian, . ergo potestas regia 
nec secundum se, nee quantum ad 
executionem, eat a papa ■ aed eat a 
Deo, et a populd regem eligente in 
persona vel in domo. . . . Ampliua 
etiam, potestas lnfenonim ponfcificura 
et curstorum mogis videtnr ease a 
Deo, mediants papa, quam regia 
potestas, eu quod iznmedjaf-iua do- 
pendunt prelati ecclewastici a papa 
quam pnncipea seculare* sed poteetaa 
prelatorum lnfenorum non est a Deo 
mediants papa, sed immediate a Deo 
et a poptdo ebgente vel consentiente. 
Non enun Petrus (cujos successor eat 
Panql mim t ahos jpmstoloa- pwitum 


suctessom sunt alu episcopi : nec 72 
diacipulos, quorum successores sunt 
presbyteri cureti sed Chnstu* imme- 
diate mint, Joan. SO and Luc*. 10. . . . 
Poteetaa ergo regia rnulto minus ret 
a papa, qualitercunque. . . . Non 
ergo vjdetur dicendiim, quod papa 
babeat immediate a Deo poteatatem 
gladn seculana, cujus executio ei regu- 
lar! ter non convemt. ... Da ntdlo 
etiam loco aenptur* canonic* possuAt 
accipere pr®dictarn dwcretionem t nisi 
forte velint accipere dictum Bernard], 
ponentia quod papa babet glad mill 
inatenalcm in nutu. Sed dictum hoo 
non eat magA* auctontatia, magia set 
contra eos quam pro ipeis. Et ag- 
nan ter dmt Bernardua quod papa 
matenelem gfadium babet in nutn ; 
quia ubi innuit papa propter necea- 
sitatem bon! apiritualis, xmperator 
debet exercere junsdjctionem seculana 
potestati*. 8i tamen noiit eel non 
videtur sibi expedire, papa noil 
babet aliud facere i quia non babet 
ipsum in juesu, sed imperator tantum i 
aicut ipsemet dicit et infra dicetuT 
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the authority to receive what was neeo«<iry for tlioir 
maintenance * 

It i* ho *ays, tutb regard to tho fourth of thc«o, the jn final 
authority in cose* of spiritual offences, tint tho question of 
the relation* o! the bpintinl and Temporal Power* arises 
Tho ecclesiastical judgo has authority in time cue*, and if 
Ilia authority is misted he In* tho power of cxeommuniea 
tion, hut tint i* all the authority which strictly, he po«*t«*i* 
no admits that U the temporal prince is a heretic and incor 
Tiglhle, tho Tope max take ttith w'wft by excommusdcaUus; 
tho’c who obey him that the people in 15 bo hd to dopo*o 
him, but it is tbt people properly who d<po't, the Tope does 
so only per accidcn* This is followed by the eontentlon 
that if the Tope is criminal and fcandaluo* tho Church and i* 
incorrigible, the prince can indirectly excommunicato him 
and depose 1dm “per accidcns —tint is, by moan* of tho 
cardinals, and can forbid the people to ol*>y him 1 ich 
nuthonty, therefore, has tho raroe Vmd ol power oxer the 
other 

If tho pnnee oITcnd in temporal matter*, the Tope ha* no 
authority in the Ar»t place , It l* for the barons to deal with 
him, but they may invite tho help of tho Church If tho 
Tope tran*pjes°es in temporal matters, tho prince has nuthonty 
to warn lnm, and if necessary to punish him, nnd tho author 
cites tho action of tho emperor Henry III , at Sutri If 
tho Pope offends m spiritual matt ere, it is for tho cardinals 
to take nction, hut if ho is incorriphle, and their power is 
not sufficient, they can call the Temporal Tower to their 
help, and tho emperor at their request can proceed against 
tho Pope , and ho cites tho alleged ease of Constantine II 
and tho deposition of John XII The ecclesiastical power, 
therefore, is spiritual, and tho pnnee is not in virtuo of that 
power subject to the Tope, except in that sense which has been 
stated above 1 

* M id IS fftfel euro ju lex * c [<* ,„ t CU!1 

Ml H H De <i srt* <t*t© ntmmumtiii onem, vel *1 am ixvnura 
poieatete <*t tot* J n colt** «p ntuole n, qn*i ft ole m» n usm 

SI era n non \ult cam eecepUre com potmt inlerre nee ultr* pole*! *1 rj ,1 
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TEMPORAL and spiritual powers. 


{part 


Jolm then proceeds to discuss in detail the many arguments 
for the temporal authority of the Pope. These had been sum- 
marily stated in the twelfth chapter. We only deal with the 
discussion of them when it seems specially important. 

The arguments founded on the analogy of the sun and 
the moon and the interpretation of the words of Scripture 


facer*, nisi dico per aceidens. Quia 
ci csset hateticns et mcomgibilie et 
conteroptor Ecclesi® censure, posset 
Papa aliquid facere id populo unde 
pnvaretur ills eeculan honors, et 
dppomtur a populo. Et hoc face let 
papa id rnrnine ecclesiastico cujua 
coputio ad ipaum pertinet, exrom. 
mumcando s. emoce qui n ut 
domino obedireot, et *ic populua 
ipaum deponent, et papa per 
aceidens, 

610 rtiara e convereo, «J papa enact 
cnmiuosua et scandalusaret Eccleatam 
et incorn gibOis esGet, pnneeps posset 
ipsum excommunieare indireete, et 
deponere ipsum per accideus, movendo 
8 ipsum per ee et cardinal cs. Et ai 
quidem papa acquiescere nollet, posset 
illiquid facers in populo. unde com 
pelleretur cedere, vel depooeretur a 
populo . quia Imperator posset aub 
hypotheca re non, vel perns corporum 
■nbiben omnibus et singulis, ut nullus 
ei obsdiret vel eerviret ut papa Et 
hoc potest uterque m alterum Lam 
uterque, a papa et Imperator. utuver 
salem et ubique habent juris dictionem : 
sed iste apintualem et ills tempo- 

Ubi vero rex peccaret in temporalibus, 
quorum cogiutio ad Ecclssiastjcum non 
pertmet, tunc non habet ipsum com 
gere pnmo. aed baronea et pares de 
regno : qui ai non possunt vel non 
audent, possunt mvocare auxiliixm 
Ecdesi* , qu® requisite a pan bus in 
jun» eubadium potest tuonere pn»- 
opem et pro cedere contra ipsum mods 
predict® 

Similiter vero, ubi papa debit- 


qoeret m temporalibus, quorum cog- 
futio ad pnncipem aectilarem pertinet, 
ut ai mutuaret ad usuram, vel rautuan- 
tibus faveret et precipue in 113 qu® 
per leges civdes aunt prohibita : im- 
perator ai easet, haberet ipaum pnmo 
eomgere immediate znonendo, et poatea 
pumiendo. Nam ad pnncipem pertinet 
omnea malefac tores eomgere pnmo 
jure . . . Unde commendabibter Hein- 
nehua . . . imperator duoa de papatq 
aJtercantes, non solum canonic* cen- 
sure, »ed im pen all auctontate depostut s 
ut legitur in Chronic ia Romanorum. 
Et dicitnr quod pnmo jure habet 
imperator rations delicti precipuo 
emits, papam immediate eomgere. . . . 
Si rero in epintuabbus debnquat papa 
. . . tunc pnmo monefldos est a cardi- 
nal' bus, qui aunt loco totius cleri : 
et n mcomgibOis easet. nee possent 
per to amovrre acandal'um de eccleeia. 
tuoo in aubsidium Juris haberent 
euppbeando mvocare brachium eeeu- 
lare • et tunc imperator requisitus a 
cardmabbus, cum ait ruembrum Eccle- 
siie, deberet prooedere contra papam, 
ex quo ecclesia non habet gladium 
secularem. . . . 

Et etc legimuB in Chromeis quod 
Conrtantmus eecundus qui post ambi- 
tionem papatus, cum feciaset multa 
Ecclcsi® ecandala, per pnneepcm est 
drpositus, et relo fidehum oculis est 
privatus. Similiter Johannes XXI. 
• . . per impera torero et derum da 
papatu depostus eat. . . . 

Ex qtubua patet, quod predict* 
potestas eat apirituabs : neo pruicipes 
ratiooe hujua sunt Pap*> subjeeti. nisi 
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relating to the two swords ho sets aside summarily on the 
ground that tbe«o arc merely allegories, and ho cites Dion> ius, 
tho Areopagitc lnmsclf, as saying, Mystica autem theologia 
non est argument it iva nisi aeciptatur probatio ex aln Scrip 
tura ' 1 He also summarily sets aside the argument based 
on the words of Fcter Damian which ho cites as from Pope 
bicolas, that Christ had committed to Peter the laws both 
of tho heavenly and earthly empire, on the ground that a 
statement of a Pope about his own power, unsupported by 
tho authority of Iloly Scripture or canonical authority, was 
not very good evidence * The contention that Tope Zichinas 
had deposed the King of the Franks he also sets aside lie 
points out that there were various accounts of the incident 
in tho Chronicles, and that it might bo better to say that 
Pope Zachinas consented to the deposition, and tint oven if 
it were truo that ho had deposed the king, it was not scry 
conclusive, for cases could bo found where the emperor lnd 
seemed to exercise ecclesiastical authority iso important 
conclusion should bo based on isolated cases 1 

More important, however, than these is his discnssion of 
tho argument based upon tho principle that material things 
(corporaha) aro ruled by the spiritual The contention based 
on this is, ho says, ill founded, for it assumes that the royal 
authority is material and not spiritual, and has tho care of 
bodies only, not of souls This is fal e, for its end is to set 
forward the common good of the citizens — that is, alxrto all, 
a life which is according to virtue Aristotle thu3 maintains 
in the Ethics that the purpose of tho legislator 13 to make 
man good, and to lead him to virtue, and in tho Politics 
he says that as the soul is better than the body, the legislator 
is better than the physician, for tho legislator cares for the 
souls of men, the physician for their bodies * 

1 Id id IS 19 pap* pro so ipso n 41 dictum pop* 

* Id id 15 Christas Retro fulci&tur auctontate Scrip tur* sacra 
ccelestia tcrremque unperu jura con vel •enptuno canonic* 
cessit Respondeo ub quantur da • Id id 15 

Dotes ta to TjatjiR. in tcnnjorttUa. efEcjK. • Id. id. 1A Q^uvLuila.'tuac'pu/ttn 
est testimomurn imperatoru pro papa vigesuno quod corporal a reguntur 
et non est rnultum effeax test momum per ap ntualia et ah psia dcpendcrcnt 
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TEJIPOEAL AND SPIRITUAL POWERS. 


[PART If. 


Ho deals curtly with the argument that it was the Popo 
who made laws, and that the prince could not make or 
administer laws unless they were approved by the Pope. 
This is false, and he first cites from Gratian a declaration 
of Pope Leo IV. to the Emperor Lothair, in which he declared 
his intention to keep and observe the imperial “ capitnla ” 
and commands. He then dogmatically asserts that tho Pope 
has no authority to abrogate any laws except those which 
belong to his own jurisdiction, and that to maintain that 
the Pope makes laws for the prince, or that the laws of the 
prince require the Pope's approbation, is to destroy tho whole 
nature of authority, whether this is regal or political — that 
is, whether the prince governs according to laws which he 
makes himself or according to laws which are mado by the 
citizens. 1 


ut it causa. Respondoo . arguroentum, 
Ut tit factum, multiplicity deficit. 
Prime, quit lupponit, quod potent on 
regah* lit corporal is, et non apintuaba, 
et habeat cur tro corporum, et non 
tnimsrum - quod falsura oat , ut pntet 
ox supradictis. cum ordioctur »d 
bonum commune cin urn non quod- 
cunque, tod quod oat vivere aeoundum 
virtutem. Undo dicit philoeophua in 
Ethicia. quod lnlentio legislatons eat 
homines bon os facers, ot induce ro td 
virtutem. Et etiam in Politicia djcit, 

quod oicut ammt roolior ost corpora, 

rio legialator mehor oat medico . quia 

legislator habet curam miminim, 

modicua corporum 44 
1 Id. id , 18 41 Quod autom dicitur 

24, quod papa habot facers leges, eo 
quod pnneepa non potest iacsro leges, 
vel eis uti quousquo fuennt per papam 

approbate • dico quod falaum eat ut 

dicit expreeso I>o Papa, sen berm 

Lothario Auguato, distinct 10 de 
Capitulia di. (Oratian, Decretum, D 
10, 9) aio ‘do capitulia et pncceptia 
impcnalibua \eetria et praideceasortim 
veatrorum Incfragabihter cuatodiaodia 

ct conaervasdia, quantum voluimus et 

aalimuiiv /ttijrtuao stf Ainu* Al .w 


profitemur i et ai forte quiabbet vobi* 
ahter dixerit, vel dicturue fucrit, sciatia 
ipsum pro certo mend acera ’ : neo per 
caoor.es semper logibua dcrogatur nisi 
quo ad caaua spirituals. Neo papa 
poaaet legea tollere, mai quoad mum 
forum ut dicit Io. et alu Dicere 
•utem ut Jati roagiatn dieunt, quod 
papa tradit legea pnncipibus, et quod 
pnneepe non potest legem aliundo 
Burner*, mat per papam fuennt appro- 
bate, est ommoo deetruere regimen 
regale et pohticum et mcidcro in 

errorem Ilcrodia timertu et putantis 

Christ urn regnuro deetruere lerronum. 

Quia aecundum Huloaopbum in 1 

J’ohticoniin, pnncipatua tunc solum 

dicitur rrgaha, quando quia prfeoht 

aecundum legea quaa lpaa lnstituit. 
Cum vero preeat non aecundum 
arbitnum luum, aed secundum legos, 

quas cives vel silu institucruat, dicitur 

pnncipatua civil is vel pohtieua non 

regalia. Si ergo nullua pnoccpa regeret 

nisi secundum leges a papa tradltaa, 
vel Bb eo pruno approbates, nullua 
pnncipnretur pnncipatu regal i vel 
politico, aed solum papal) . quod est 

regnurn deetruere et otnnera pnnei- 

ptr- 4 mxc rfuvtipvour ^rautnnv. 44 
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In another clnptcr he deals with the suggestion that king- 
ship is essentially evil, because it was written in the Scriptures 
tint God gave the Hebrew a a king in his wrath. Ho explains 
that this did not mean that kingship was in its own nature 
evil and displeasing to God, but that God had chosen this 
peoplo as His own, and had given them a form of Government 
better than the pure monarchy Tor though, as John under- 
stood him, Aristotle had said that the monarchy of the virtu- 
ous man was the best of the pure forms of government, yet 
the best form of all is one in which tho aristocratic and demo- 
cratic elements are combined with the monarchical ; it was 
a government of this land which God had given to Israel 
under Moses and Joshua (This conception of tho best kind 
of government is interesting in the development of political 
ideas, and wo liaso dealt with it in a former chapter 1 ) Jt 
is noteworthy that John goes on to suggest that it would be 
well if the same principle were applied to tho government of 
tho Church. The anticipation of tho Conciliar movement is 
evident.* 


1 Cf pp 79 and 9t. 

* Id Id., JO “ Red qiiare ergo, 
* indignatua concessit cit regem ' Di 
eendum quod non ideo, quia regal* 
regimen *1 dupbecret airapbciter ut 
malum aed Ideo, quia fllum populum 
aibl elegerat ut pecuharem, Dcut 0, 
et instruzerat ei* regimen meliua puro 
regali, lallem ill! populo propter duo 
I'nmum eat, quia licet regimen regium. 
In quo unua umpliciter pnneipatur 
aecundum virtutem, ut meliua quolibot 
alio regimme umplice, ut ostendit 
1'lutoeophua in 3 roliticomm i tarr.cn 
•i Cat raixtum cum amtocratia et 
doroocratia, meliua eat puro. in quan 
turn in re gi mine mixto omnes aliquam 
partem habent in prlncipatu 

Per hoc enim lervatur pax popub, 
et omnes talem domlnationcm amant 
Vi uu^oituurtt, 'vti iuettur ’in 'I-di(ci 
corum t et talo erat regimen a Deo 
cptimo inatitutum in populo I quia 
erat regale, In quantum unua praierat 
cimpliciter omnibus eingulonter, ut 


Moyas* vet Joaua. Erat etiam abqunl 
de aristocrat* qui eat prineipatua 
aliquorum optimonim pnnclpantium 
secundum virtutem, in quantum aub 
lllo viro ebgebantur 71 aemorei, Deut. 
0 Erant etiam ibi abquldederaocratia, 
in pnneipatu populi, in quantum 72 
eligibantur a populo, et de toto populo, 
ut dicitur ibidem i et aio erat Optimo 
mix turn. In quantum cranes in regi 
mine illo aliquid habebant, si ve aliquam 
partem Ft aio certe eeaet optimum 
regimen Ecdosta, ai aub uno papa 
ebgerentur plurea ab omni prowncia, 
et de omni provincia, ut aio in regimme 
Federate omnes haberent partem suam 
Ahud etiam erat, propter quod tale 
regtmen erat melius illi populo, quam 
pnmuro regalo t qufa licet regimen 
regale ait optimum in to, ai non cor 
rumprftur, cum propter mageam potes 
tatem, qum regi concedjtur, do facili 
regimen degeneret in tyrannidem, msl 
ait perfecta virlos ejua cul tabs potestas 
coDceditur ” 
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Finally, he repudiates the contention that the Pope could 
require the acceptance of hi3 claims under the penalty of 
excommunication. The Christian faith is catholic and universal, 
and the I'ope cannot establish an article as belonging to the 
faith without a general cooncil, for the world is greater than 
Rome and the Pope, and a council is greater than the Pope 
alone. 1 

John’s treatment of the Donation of Constantine is highly 
important, and deserves a place by itself. We have already 
observed that in the tenth chapter John of Paris had argued 
that the contention that the Pope held all Temporal as well 
as Spiritual Power from Christ Himself was not consistent 
with the contention that it was Constantine who bestowed 
universal authority upon him.* It is in the twenty-second 
chapter, however, that he proceeds to a formal discussion of 
the nature and validity of the Donation. He does not suggest 
that it was spurious, but he argues that its nature had been 
misrepresented, that in any case it had no relation to France, 
and that it was legally invalid. It is sometimes, be says, 
maintained that Constantine transferred to Pope Sylvester 
the Western empire and the imperial insignia, and therefore 
some held that in virtue of the Donation the Pope wa3 emperor 
and lord of the world, and conld create and depose kings as the 
emperor could. This, he says, is not in accordance with the 
historians, or the terms of the Donation. What Constantine 
transferred to the Pope was a certain territory — namely, Italy, 
and some other provinces, in which France was not included, 
and he transferred his empire to the Greeks and built the 
new Rome. The Pope has therefore no political authority 
over the King of France, first, because the Donation only 


1 Id id , 21 “ Et eubditnr, anatbe. 

matu ptena. Et idem recitatur m 
geetu concibl Chaleedonensu. Am- 
pbus, cum (idea Christiana ait catbolica 
et universalis non poteat lumrous 
pontifex hoc ponere sub fide aina 

c one ill o generali qma papa rum 

potest diaceroere atstuta consilu, di, 

19 Anaetasms (Gratia O- Decretmn, D. 

9. S and 0 ( Xam heat concilium non 


poMt propna legem importers, extra 
de elect i one, ngmficaati (Decretals, 
i. 8, 4) et 33 qu*sf.iono 8 vemam 
(Gratian, Decretnm, C. 35, 0, 6) i 
tamen non intclligitur in ua qu» fidri 
aunt, to quod orbis major est nr be 

et papa, concilium majua est papa 
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bad reference to a limited territory in w bleb Trance w as not 
included , secondly, because tbc Donation *m real/y, accord- 
ing to the jurists, invalid for various rca«ons ; tjurdly, bocanso 
even if it were vabd and affected tbe whole empire, the Tranks 
were never under the domination of the Toman empire 1 

It h plain that tbe Donation of Constantino did not appear 
to John of Paris of much importance. lie interpreted it in 
accordance with what was probably its original significance, 1 
as a grant of authority in Italy and some other provinces, 
and flatly denied that it had a general or universal significance, 
and be argued that it was at least scry doubtful if it bad any 
legal validity, 

John of Pans bad thus established to his own satisfaction 
that the doctrine that the Papacy held the supreme Temporal 
as well as Spiritual Tower was indefensible The arguments 
which we have considered were, boweser, expressed in general 

* Id Id . 22 “ Die nut enim quo.! rnonarthLr round, ad Cennanoa fum 

Sjdvertro eucceanonboaquo (Merit 1m e tiara post translationcm predictam. 
penurn occidentals et imperial, a eumA qua ro«^, full divwio Imperii. vel 
ut palatium num. ft coronam et alia nova Impc-ii eppellatio, quam Iron 
I ujiunio<li Ft ideo volunt aliqm, latio, rfmanaeruot ad hue Irnperatorea 
quod ration* huju* doni nimraui apod Orrccm 

pontifnx iropvrator nt et dominu* Sccundo, quia dicta donatio nil il 
fnundi • et quod potent rege ■ const, \aluit propter quatuor, qunro in Close 
(Hero et deetitnere, eicul Imperotor, June clvilis ponuntor. ■ ■ Ex quiLus 
et preeipua imprrfo vacente Et dicunt Jumt® quod donatio non valet, 

quidero sciendum do donation*, pr»> 

dicta, quod ticut acripitur ex cl ronicis Tcrtio, apparct quod ex dicta 

Hugoms FUv lacenius et In hbro do donatione nihd hsbet papa luper regem 
Coemographi* et ox epnrtola Con* tan Francijr>, dato etiara quod valuiaaet 

tim ad cpiecopoe, et ex testament*, ot g-ncroli* do toto impeno fuiaset 
ejundetu, Jps*i Constantin us non dodit quia licet Qallici inveniantur teraporo 
run certain provincials, scilicet Italian,, Octavisoi August, Impeno Romano 

cum qoibuadam aliie, ub, Francis non fuism eubjecti, tamen Franc! nun 
iacluditur et impenum transtulit ad quam (Cf id id , 16 ) 

Cruicoa ubi novem P.orasra rdificavit Toteet mhilominus dici, quod 

, . . Ex quibua ergo ruppoeitis apparet, Constantmua nunquam dedit impenum 
quod ex dicta donations et tranala Eccleem simpliciter , eed dodit urbem, 
tione, papa nihil potest super regem et quaadem provinciaa occidentaloe, 
Francis, propter quatuor Ot signs impenaJia, ut do ipsi* pro 

I“rimo quidcm. qma dicta donatio vincue disponcrot , sederoqao euam 
non fmt nisi do portions determmota, tranatulit Conatantmopohm cum tota 
Id qua Francis non Includebatur, nec digmtato unporn ’* 
tra nslatio fuit facta totiua Imperii efye • Cf. toI./ , pp 237 230 

TOL. V. 2 E 
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terms, or at least without any direct reference to the circum- 
stances of the time. In the concluding chapter he turns to 
the question of the action which might legitimately bo taken 
against the Pope, and he is clearly considering the situation 
which had arisen with regard to the relations of Boniface VHI. 
and Philip the Fair. 

If any dispute arise, he says, about the election of a Pope, 
and if, in the judgment of the learned and other persons 
who are concerned, there had been some unlawful action, 
the Tope was to be admonished to retire. If he would not 
do this, an appeal might be made to a general council ; and 
if he resisted with violence, the secular arm should ho called 
in to remove him from the Holy See, as was done in the case 
of Benedict IX. and Cadalous and Constantine II. If tho 
Pope maintains any doctrine which is contrary to the faith 
of the Church, he is already judged. If the Pope were sus- 
pected of some fault which, however, was not clear and 
manifest, he could not be judged, and even if the fault were 
clear and manifest, as, for instance, incontinence or homicide, 
he conld not be judged by any one, “ per modnm anctonlatis,” 
he could not be cited or excommunicated, for he had no 
superior . 1 


1 id id , 23. Bed circa hoo est 
considerandum, quod contra papam 
potest intelligi rsse quadrupliciter 
discussio et judicium, sed de statu, 
da potcetate. de potestalis abusu. et 
personaJi dofectu ... Si vero contra 
personam, vcl elcctionem gum mi pen 
tiScis, poet discussionera dibgenter a 
lucre tie et ab able, quorum interest, 
lactam, mveniretur aliquid lllegitimum 
contra etatuta, non reset disaimu- 
landum. Bed monendu* cedeie: et 
w TiO'at. posset evopi, et gen Crete con- 
cilium peti, et ad ipsum concilium 
appellan , uno in tali caeu deberet, 
si pertinax lovemretur cum violonlia, 
advocato braehio eoculan a Bede re- 
rooven. no prophanarentur Ecclesi® 


Benedicto nono, et Cadalo Portuenti 
episcopo, Constantino eecundo et alus 
quibusdam propter intrusionem per 
brae hi um aeculare commendabiliter a 
eedo depositis . . . 

Bod quia judicabit eum heteticuio. 
Rceponsio. Si duent et affirmando 
tenuent abquid. quod est contra id 
quod est in eymbolo fidoi per eccleeiam 
alias approbato, jam dicitur judicatua. 
Nam qui non credit jam judicatua est. 


Da potestatia vero give abueu et 

personal! defectu suo . . . ai non est 

evident aut marufestum. absque dubio 
non licet judicare : aod semper in 
naeUorem partem interpretandum est 
et trabendum, etiamai pnroa facte 
abquid mab colons occurrat. Et 
nanus eat Vint ton de papa quam da 
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What was to bo done, however, if the Pope, without a perioral 
council, declared a man to be a heretic for holding a \icw 
about winch there were “ opinion os ” (different opinions), or 
if he were to declare a man to be a heretic because he assert ed 
that the Kmp of Prance, or some other person in lus position, 
was not subject {it, to the Pope) John replies that, in the 
first place, tho words of the Pope arc always to be interpreted 
as far as possible in a good 6en«e, and this applies to such 
a statement, the Pope might be f tkrn to mean that the 
King of France was subject to him in matters concerning sin, 
and therefore such a claim should be endured as far as was 
possible without danger to justice and truth 

If, however, there were danger to the common wealth in 
delay, and the Pope usid his spiritual sword to tho disturl*- 
ance of the people, and thero was no hope that he would 
desist, the Church should proceed og-nnst him, and the pnnee 
might resist the violence of the 6word of tho Tope with his 
own sword. In doing this he was acting not against tho 
Pope, but against the enemy of himself and of the common- 
wealth, not against the Church, but for it John concludes 
by referring again to the traditional deposition of Pope Con- 
stantino by the people, and the supposed deposition of Bene- 
dict IX , and the others by Henry II 1 

alus quibuacunque Si vrro «it /actum quod nou pouil ad Bum appellari, vel 
f l grnfra auo malum, ft manifestum quod ait dninum hibfiu in rebus 
ut incontinentia eel boraiciduim. vel ipsu, vel quod p«pa ao ha beat intro- 
ei lego prohibitum, non poteat judican mittero do tuo e» moo Hoo nun 
per mod am auctonlaUs ab aliquo. eaaet mam/este contra aenpturam et 
ntondo vel eirommumcando, cum contra omnfm doctrmam, et oovitaa 
aupenorem non habeat ' qu*dam quam non proferret summus 

* Id id id ‘ Sed quid si papa pontifej. mu cum roagna matuntate. 
dicat. quod reputat talem hereticum. et habilo pnus conrilio general! et 
qui tenet all quid d# quo aunt opinion**. ducussiono facta ubique per hieratos 
et dicat boo am* concibo general! Et ideo debet uitclligi m aano 
vel » dicat quod reputat ha - re ti cum aenyu sell rations delicti, ubi qurstio 
omnem hominem asserentem regem movetur do peccato vel debet in 
Francis, vel aliquem bujosroodi non telligt in foro eonscientte, ut dictum 
esse tubjoctum t Responsio verba eat aupro. quousquo super hoc aperuent 
sum mi ponuficia indefinite dicta aem intentioncm auam Si vero final, ter 
per debent trahi ad aliquem sanum apenat intentionern auam in tarn novo 
ronsum, quantum potest Ben unde et injunoso aensu (quod a brat) debet 
dicta verba non debent accipi aic, com patientia tolcran, quantum potest 
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Finally, he again discusses the question whether the Pope 
could resign, or could be deposed. He maintains that the 
Pope could undoubtedly resign, and that he could be deposed 
by a general council. He gives it as his own opinion that 
the College of Cardinals conld depose him ; they act in the 
place of the Church when they elect him, and it would seem 
that in the same way they conld depose him. He also quotes 
a gloss on the famous passage in Gratian, ‘ Si Papa,’ which 
extends the grounds of the deposition of the Pope from heresy 
to any other grave vice which he will not correct, even when 
he has been admonished. 1 


one penculo justitue et ventttu. 
jaita Clad ttatth v.. ‘Quicunque 
enganavent te mille passu*, rada cum 
illo et alia duo nnliia ' : et debet ad 
eum haben refagium qui, sieut cat 
regia, ita et cor pupa; habet in menu 
aua et potest ipaum quoque ei voluent 
inclinore et verier* ad ipaum papam, 
oevit et regetn de eede awiovtte. 

Si tamen pendulum ReipuUiesi «t 
in mora quia scilicet trahitur populua 
ad inalara opimonem, et papa com- 
moveat populism indrbite per abusmn 
gladn epintualu tTbi etiam non sjera- 
tur quod deaiatat abler, puto quod in 
hoc casu Ecclreia contra papum debet 





et ag*re in ipaum . pnneeps 
lolentiam gl&du pap> posset 
e per gladium suum, cum mode. 


papam, red contra hoetem auuro, et 
hoatem retpublime . merit Aioth Juitsus, 
qm Eglon regem Slash interlecit, 
aagitta infixa m femora ei. eo quod 
gravi serotnte populum Dei premebat, 
non eat reputatua interfeeisee rectarvm, 
sod malum et h ostein. Hoc coim agere. 
non est contra Eccleaiam again *ed 
pro Eeclema. 

Sic emm eommendabiliter poptdua 
zehj fidei commotus. Constantmuro 
papam, qui eccleape in scandalum erat, 
oculia prrrant et depoemt. gw et 
Hepncua Imperator. Domain vadena, 
Beoedictom ronuai, at shoe dace, tpu 
contentl cm bu3 stos scsndalnabent ec- 


clesiam. lmpenati et cationica censor* 
depoauit, et Clementcm eecundum 
Homans eccleaiie papain conatituit, 
□t legitur in Cliromcia Bomanorum.” 

* Id id , 21, “ Sed ad deponeodiun 
deeet quod fiat per concOjurn generals. 
. . . Credo tamen, quod iimpliciter 
•ufficeret ad depontionem bujuamodi 
collegium cardinal! am s quia ex quo 
consensus eomm facit papam loco 
ecclcsic, vrdetur quod similiter posait 
«m depouere, >1 quidem fuent cauea 
rationabilu, et deponent turn men tone. 
Si vero non fuent aufEciena, peccaret. 

Ergo a sunili, collegium cardmalium 
vice totiua Eccleaue potent papam 
invttum deponere. Item diatinctio 
W e. n papa (Gratian, Decretum. D. 
tQ, C) dicitur : * Cunctoa judicattirua 
a nemino judicandu*. nisi depielien- 
derctur a fide de*ius.‘ Cfci diat 
glossa quod si deprehenderetur la 
quolibct alio vitio, et admomtus non 
cortigetetur, et eccleeiam scandali caret 
et incomgibilis esact, inde posset 
accused et depom : qcoa tala contu- 
mans harcsi aeqmpollet. 


Vel potest did, quod poteet depom 
a coUegio. vel magi* a generali can- 
cQio, auctontate divma, cojus consensus 
•uppomtur et praoumitur ad earn de 
poneodam, obi spparet msmfcstuzn 
tcaodalntn et incorogibilitas ipraua 
pneadentu.’* 
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This treatise of John of Pans deals more comprehensively 
than any other with the whole question of the Temporal 
Power of the Tope, and he emphatically repudiates all the 
contentions on which it had been founded lie reasserts the 
Gelasian tradition that thmt divided the two powers , he 
brushes aside arguments based on allegorical phrases as based 
on a misconception of the place of allegory he cntici°es the 
historical arguments he treats the Donation of Constantine 
as invalid and irrelevant to the case of Franco he sets aside 
the argument that the Temporal Tower only deals with 
material things, and should therefore be controlled by the 
Spiritual, for he maintains that the Temporal Power also 
deals with the concerns of tho soul , and he flatly asserts 
that the Pope has no more power to depose the king than 
the king has to depo'c the Pope Tho king is entitled to 
defend hirn'elf and his State against the violence of the Pope 
by the use of his material power He is in favour of a con 
stitutional Government for the State, and recommends it 
also for the Church , and finally, 1c is clear that the Popo 
can bo, in certain cases at least, deposed by a general council 
The work is interesting to the historian, apart from the qites 
tion of its intrinsic merits, for it serves to represent tho con 
fident and thorough going temper in which the rrench king 
and his advisers met the claims of Boniface VHI 

In the course of the conflict between Boniface vm and 
Philip the Fair, tho assertion of tho Temporal authority of 
the Papacy had been pushed to its furthest point It may, 
indeed, be said that the principles developed by Innocent IV 
and the Canonists who followed him were clear and emphatic , 
that tho Temporal Power, properly speaking, belongs to the 
Spiritual, and is derived from it , and that Boniface was only 
reasserting these principles in tho Bull Unara Sanctam, and 
that oven Ilenry of Cremona and Egidius Colonna and James 
of \ iterbo were only dealing with the same position in detail 
"No doubly however, it was the /act that Ibcre claims were 
now related to an actual and violent dispute between the 
King of France and the Papacy which gave them a new 
significance They might hitherto have been regarded as 
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matters of merely academic interest, but they had now be- 
come of practical importance. As such, they were imme- 
diately and unhesitatingly repudiated by the Temporal Power, 
as represented by the King of France and by those who spoke 
for France. 

It is not within the scope of this work to deal with the last 
stages of the conflict between Boniface Till, and Philip the 
Fair. It is enough for oar purpose to observe that with the 
death of Boniface the claim that the Spiritual Power also 
possessed the Temporal ceased to have any great practical 
meaning. It is, indeed, true that during the earlier part of 
the fourteenth century those claims were sometimes expressed 
in the most dogmatic terms, but they had no longer the 
same significance. 1 

We hare in this and the previons volumes endeavoured to 
give some reasoned account of the principles of the relations 
between the Temporal and the Spiritual Towers from the 
time of the conversion of Constantine down to the fall of 
Boniface Tin., and have endeavoured to do this in some 
relation to the actual circumstances of these centuries. We 
have already said, and we should like to repeat it with some 
emphasis, that in our judgment these relations and the fre- 
quent conflicts between the two Powers had very little intrinsic 
relation to the development of the general political principles 
of the Middle Ages. These principles, the supremacy of law, 
the community as the source of political authority, the limited 
authority of the ruler, and the contractual nature of the rela- 
tions between the ruler and the community, were not save 
incidentally related to the disputes between the two Pow ers. 

This does not, however, mean that these disputes were 
unimportant, or that the principle which lay behind them was 
insignificant. On the contrary, we should not hesitate to say 
that the two principles in which we most clearly recognise the 
difference between the ancient world and the modem are, first, 
the recognition of the essential equality of men in virtue of 
their common powers of reason and morality, and secondly, 


1 We hope. hoveTer, ■ 
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the principle which an*es out of this, the nrcc^arj freedom 
of the moral and spiritual life Men must be free because they 
are cqnal, they are equal and free because the moral and 
spiritual personality of one cannot be measured against that 
of another, and most not be coerced by it 

It is no doubt true that the Spiritual Power in the Middle 
Ages had little een"c of the liberty of human personality as 
against itself bat at least it did as«ert the freedom of the 
moral and spiritual elements in human society as against 
the Temporal Tower , and in doing this the Church prepared 
the way for the great movement of the modem world against 
its own use of the coercive power of the fetate 

It is, then, this fact, that the conflicts of the Temporal and 
Spiritual Powers in the Middle Ages arc forms of the secular 
process of the liberation of humanity, which gives them their 
significance It was fortunate for mediaeval and modem 
society that the Western Church as represented by Pope 
Gelasius 1 had, as early as the fifth century, formulated in 
such clear terms the principle of the autonomy of the two 
great Powers To that principle the Middle Ages were, on 
tho whole, faithful It is no doubt true that tho translation 
of this dnahstic principle into the terms of tho common life 
proved immensely difficult, but the difficulty has no more 
been completely overcome by us than by the men of the 
Middle Ages 

It was no great wonder if the reforming kmg3 and emperors 
sometimes laid violent hands upon thoso who represented, 
but in evil fashion, the Spiritual Power It was no great 
wonder if Hildebrand, m his persistent determination to 
secure the reformation and the liberty of the spiritual life, 
should have pressed the spiritual authority to a point where 
it came into conflict with the equally necessary freedom of 
the Temporal Power. Men are but mortal, and they are not 
to be over severely blamed if, in the ardent pursuit of some 
great end, they sometimes forget the infinite complexity of 
life 

It is possible to suggest that Hildebrand and Innocent III 
may have sometimes dreamed of a theocracy, may have at 
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least thought of a world directed and, if need be, ruled by 
the representative of the Spiritual Power. But, if they did 
so, it was but a dream, not necessarily an ignoble dream, but 
it had no relation to the actual character of medieval society, 
or to its normal principles. The notion that mediaeval society 
tended to something like a theocracy is, indeed, not now 
maintained by any serious student, but it is to be regretted 
that it still lingers in the popular mind. We have said enough, 
wo hope, to make it clear that if at any time the Spiritual 
Power seemed to make tbo claim to a supreme Temporal 
authority, the claim was repudiated ; and when, as in the 
thirteenth century, a theoretical principle was concerted into 
something which at least resembled a practical policy, the 
Papacy, which seemed to be pursuing bucIi a policy, was 
broken, as far as its political power was concerned. 

The Middle Ages remained faithful to the Gclasiau principle, 
that each Power, the Temporal and tho Spiritual, derives its 
authority from God, and that neither Power has authority 
over the other in matters which belong to its own sphere. 
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; TH E PP.1NCIPU H FMFNTS IN TIIF WI1TICAI TIIFOKY 
" OF THE Minm.K AGES. 


CHAPTER I 

TnE IMIEIUTANCE FI101I THE ANCIENT WOrLD 

Frou the first century of tho Christian ora until the htcr 
years of tho eighteenth century, political theory presents itself 
to us as dominated in form by the conception that tho great 
inhibitions of society, and especially the institution of govern- 
ment, were artificial or ror vontmml, rmt “_na>nr-il ” »r ^nmi. 
five , The writers of tho seventeenth, and even most of the 
writers of the eighteenth, century continually contrast tho 
original “ state of nature ” with tho conditions of organised 
society, which they conceived of as being the result of somo 
more or less deliberate creation of tho human will Tins 
conception, which was also tho normal conception of tho 
Middle Ages, can bo traced back to tho Christian Fathers 
and the Roman Jurists, and appears to have come to them 
from some at least of the post Aristotelian philosophers. 
Seneca, m one well known letter, 1 attributes it to Posidonius, 
and wo may infer from the fact that it was common to the 
Fathers and to many, at least, of the Jurist s, that it was a 
t genemffv received opinion in the later centuries of the nnrient 
w nrlil . 


‘ Seneca * Epistles ’ 
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It is true that i p the raifldio of the thirt e en t h -f ru it ary - fi t . 
Thomas Aquinas rediscnTfrp d^SfT^Ari stotclian pol itics, and 
. "as ^eTia'veleenTn tlu s volume, reco gnised that tlio organised 
society o f »w> State won.*, “ natural " institntion ^tiiatlga\ " 
ra the sense that it ha d always f ormed an integral part of 
Jjuman li ie^aad was the n oraaliPstfmheht of human progres s, 
lTi8^Eowever7aKo^Iear that the recovery of tho Aristotelian 
conception was not permanent, that by the seventeenth cen- 
tury it had again given place to the post -Aristotelian, and it 
was not till Montesquieu and Rousseau’s 1 Contrat Social * 1 
that tho Aristotelian conception really came back to dominate 
political theory, as it has done ever since. It would appear 
that the post- Aristotelian conception was too firmly fixed in 
men’s minds to be removed even by the great authority ol 
St Thomas Aquinas. 

Tho great institutions of human society were then con- 
ceived of as being artificial or conventional. It is important 
also to understand that this transition from a natural to 
a conventional condition of human life was conceived of 
as bemg-tba jesnl Ljof-A great and primitive catastrop he, for 
it was the result of the appear *"^ nf r.yiLjTi_»^p wqrlf 1 . It 
was not only the Christian Fathers, but also Stoics like Posi- 
donius and Seneca who thought of man as having b een origin - 
all? good or at l east innocent . The tradition of aColden Age, 
aTcondition before" men fell from their primaeval innocence, 
was common to some philosophers as well as to the Christian 
writers. This is the origin of that curious ambiguity in 
mediaeval writers regarding the nature of human institutions 
which has caused so much confusion to the unwary. Fox 
sometimes these writers speak of government as though it 
had a sinful origin, and modem historical critics have Hot 
infrequently misconstrued this, not observing that these 
medieval writers at other times speak of it as a divine institu- 
tion. We have endeavoured in the course of this work to 
clear up this ambiguity, and we hope that we have said 
enough to correct the mistaken interpretation which has been 
sometimes imposed upon the words of Bt Augustine and 

1 Cf. wpemlly Roueaera. ‘Contest Social,’ i 8 


rat there was a much more important difference between the 
political theory of Aristotle and that of the Middle Ages 
This is found in the highly developed doctnno of t he equality 
and freedom of the Individual man , indeed, wo are still of 
Iho same mind as we were when, in the first volumo, wo ven- 
tured to say that it is hero that we find the real dividing lino 
between ancient and modem political theory 1 

This is no doubt only ono form of that great development 
of the conception of the individual personality which nnder- 
bes tho whole mcdiaival and modem conception of human 
life, and it is not our part hero to attempt to deal with this, 
except so far as is necessary for the understanding of the 
changes in political theory , but for this purpose we must 
deal with the subject, however briefly 
Tho conception of individual personality and its relations 
to society is not indeed a simple thing. When wo are modest 
and reasonable, we recognise that we can no moro define 
this to day in easy terms than men could have done formerly 
We are, indeed, really moro conscious of the extreme com- 
plexity of these relations than men were in the past Tho 
freedom of the individual, and the authority of society, these 
are principles which we recognise as fundamental, but their 
reihuons to each other we are nnatlie to define The generous 
assertion of the necessary liberty of the individual man by 

1 Cf vol pp c 13 



can see this under many forms, above all in the high 
degree in which moral responsibility and religion are conceived 
of as qualities of the group, of the family, the tribe or even the 
state, rather than of the individual. We can perhaps find the 
most obvious example of this in the development of the 
Hebrew religion. The contrast is lamihar to ns between the 
assumption of the moral and religious responsibility of tbe 
continuous family group, which is expressed in the words of 
the Second Commandment : “ I, the Lord thy God, am a 
jealous God, visiting the iniquity of the fathers upon the 
children,” and the indignant repudiation of this by Ezekiel 
(xvm. 20), when he says : “ The soul that sinnetb, it shall 
die : the son shall not bear the iniquity of tbe father, neither 
shall the father bear the iniquity of the son.” It is not always, 
however, sufficiently observed that this is one expression of 
the transition from the group conception of life to the indi- 
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ndual conception, but the fact is obMOUs This is no doubt 
earber than the period ot which we are speaking, but it is an 
anticipation of what was fullv developed in that period 

The development of the individualist idea of life wa s indeed 
not luc res rapid, but was exaggerated W ien Aristotle sayiT 
"that the isolated individual is not self sufficing or that he 
who is unable to Inc in society, or who has no need, because 
ho is sufficient for him«elf, must be either a beast or a god, ’ 
wo feel the profound truth of his judgment Wien Seneca 
( Ad Serenum J*ec mjun mi, &.c , vm ) e iyB that no one 
ran eUp er injure or benefit the wi«e man, there is nothing 
which thejsnsQ . m-an would c ire to receive , that, just as the 
dlvmo order can neither be helped nor in jured, so is it with 
t he' wist mn u-Jii ^tlie wife man is , except fof~irt!{ mortntlTy~r 
• ^like^to G o<l— n m: srlt-r— wo feel tliifTic Is “Immensely over 
stating the self sufficiency of even the wisest man Both 
Seneca and Ezekiel are immensely overstating their case , 
the wisest and best man is not self sufficient, tho children do 
still suffer for tho evil of tho fathers , and yet they arc ex- 
pressing a new scu'o of the meaning of personality 
It is, however, with some 6neh considerations m our minds 
that we must approach tho question of tho sigmflcancc of the 
dogmatic assertion of the ‘natural” equality and freedom 
of the individual ma n, whic hTa .asserted by Pir ero and Seneca, 
byTHe 1’ bid 1 m -Jurists ofuie * Digest and by tho Christian 

rit hcrsJ It may be doubted whether any cl mco in political 
thgqixJ m^ever~tJM-a so remarkable as that which is repre 
scnted_ bv this dogmatic contradiction of tho AmtnMinn 

conception ot the inequality of men /For these writers dn_ 

not merely suggest, a doubt, they dogmati cally contradict 
“ Omnes namquo natura aquales sum us, ’ said Gregory tho 
Great, and he was only repeating what he had learned from 
tho Jurists, while they in their turn were no doubt only 
repeating the generally accepted doctrine of the post Arnto 
tehan philosophy If, however, the contradiction of tho 
Aristotelian conception was remarkable, the ground alleged 
for it is almost more s o Men are abhe and equal, because 

1 C( vd | chap* 1 J i 10 
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they are alike possessed of reason and capable of virtue, says 
Cicero . 1 Where Aristotle bad found the justification of 
slavery, Seneca found the place of unconquerable freedom ; 
the body may belong to a master, tho mind cannot be given 
into slavery.* It is only the same principle which Lactantios 
expressed when he said that God, who brings forth men, 
wished them all to be equal. He made them all for virtue, 
and promised them all immortality ; in God’s sight no one is 
a slave or a master.* The Christian writers did not create 
this philosophical principle , they were only transposing it 
into the terms which belong to the Christian theology. Tliis 
new conception was not a discovery of Christianity, but it 
was taken up into it, and became the first and fundamental 
principle of its conception of human nature. 

There are, it is true, some, not perhaps very intelligent 
historians, impatient ol what they think tho exaggerated 
importance attached to Ideas, who may think that these 
conceptions were bttle more tban_ rhetorical abst racting 
which bad little, if any, relation to actnal life. In this 
case it happens that such an unintelligent scepticism itu iiar* 
ticularly unfortunate, for we can find in the Jiaman-law not 
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reason It would bo difficult to find a moro remarkablo 
cximple o! tlio influcnco of an idea or principle For though 
tho liw may assume this equality and responsibility as a 
simple fact, wo aro also well aware that behind this apparent 
simplicity there lies in immense complexity of indeterminable 
claim nt s 

Wo have eo far deilt with the significance of the conception 
of equality as related to the development of the idea of per 
sonahty , we must consider a little further the conception of 
liberty, not non ns personal liberty, but as related to politics 

It w is not, wo think, a mere accident that Cicero, who 
contradicted tho Aristotelian conception of tho inequality of 
human nature, also refused to recogmpo that an absolute 
^monarchy or aristocra cy, even of tho most ideal kind — that 
is, tho rule of men who far excel tho rest of tho community 
in wisdom and in virtue, and who«o energies arc directed 
wholly to setting forward justico and the good of the whole 
community— c ould ho recognised as a good government 
Good, ho refuses to call such gov Lrinmntvj— ut , 1HS J Best" THoy 
are tolerable, and tho reason ho gives for this judgment is 
highly significant, for there is, ho says, under such c onstitu 
lions something of tho nature of Bbvcry It coulcTnot be 
said that under such governmen ts tho multitude real ly 
jiQSSfissod liberty 1 

TiiiTumWficatio Ti nf politica l liberty mlh a sha™ in political 
power is another lllnstration of tbo essenti all y modem d i fir 
'acter"ot his p olitical thought^ Wo aro not here discussing the 
linal value oifthis conception in political thought , wo shall 
have more to say about this matter when, in the next chapter, 
wo discuss tho later phases of tho development of medueval 
political theory But it is fairly clear that behind these words 
of Cicero there lies the assumption that U is the equalit y of 
Jiuman nature which makg3_c gen the be st abs olute monarchies 
or^anstoerune5Ttn rag£e ptable ItHis~T>ttausc all men liavt»‘ 
reason, and are capable of directing their lives in five jay} 

of virtue, that we cannot call a man free who is under the 

1 Cicero D* Repub! ca i 26 57 
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absolute control, however well meant, of smother man. This 
judgment is, after all, the same as the judgment of all the 
more highly developed political societies of the present day. 

To an Englishman, or American, or Frenchman, t he idea of 
aqumjcing in a paternal despotism, even of the mo3t well- 
intended or~caT>abie ruler or rulers^ seems a merely l angtiahle 
absurdity, the eynre^’ou not nf m telBgiiDJ Cfcdiut of immaturity . 

We propo'e, we intend, to govern ourselves, and even the 
most seductive promises of efficiency — promises for which 
there has been little justification in history — will not induce 
us to submit to a master. There is, as Cicero says, something 
of the nature of slavery in all such governments; and it 
may, not unreasonably, be 6aid that we are begi nnin g to 
understand that it is jnst here that we find one most im- 
portant cause of the industrial difficulties of the modem world. 

It is, however, not only in the Ciceronian conception of 
government that we find an important expression of this 
idea of political freedom. His statement, paradoxically enough, 
coincided in time with the disappearance of constitutional 
government in the west, but it is only the more interesting 
to observe that, in spite of this, the one and only theory of 
t he source of political authority, which t he Ttnm pp Jur ists — -. 

^Handed nn to the Middle Aces and the modem wor!d r was thf»_ 
Thegr y rfrat pll political anfhnnty~is rl o fj y tyffnim the ram_ 
i nanity itself, is founded upon the consent of the community ^ 
The Eoman emperor was absolute, but this absolutism was 

a legal absolutism — that is, it was derived from law, for if 

he was absolute, it was because the Eoman people had con- 

ferred upon him their own authority. LThis 13 the theory, and 
t he only theory of the Eo man Jurists, from Gains in the 
"Second i century to Justinian himselL in44t^e Htli cent ury. 1 
— Political authority rests lioton the superiority of the ruler 
to the ruled, not on the principle of inequality, but solely 
upon the will of the community ; it belongs to the com- 
munity, it is delegated by the commnnity. It rests not at all 
upon some supposed delegation of the divine authority to 
the ruler ; that was nothing but an alien Orientalism, which 

* Cf. ToL 1. chap. 6. 
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Bomo of tbe Christian Fathers, notably Gregory the Great, 
imported from a Semitic tradition of the Old Testament 

Ari3totIo might speak of the idea! monarchy or aristocracy IK* 
as absolute, for to him tho government of a cmhsed society ^ 
was tho expression of tho superiority of eomo men over others , 
even his Ideal commonwealth is tho rule of a small body of 
equal citizens over a great mass of unenfranchised persons 
To tho Roman Jurists political authority resides in tho com 
mumty, and it is only from it that it can bo received 

There is another aspect of tho political theory of tho ancient 
world, not only of tho Christian writers, but just ns much 
of Plato and Aristotle, which tho median al and modem world 
inherited, and that is tho principle of tho moral purpose amL 
function oT the State ' 

TlitTiIeScnptiTJirof tho nature of the State by Cicero in tho 
‘ De Republics ’ is well known Res pubbea, res populi, 
populus autem non omnis bominum coetus qnoquo modo 
congregates, sed coetus raultitndims inns consensu et utihtatis 
commumone sociatus ” 1 St Augustine says that Cicero 
meant that the State cannot exist with out justice , that 
where there is no justice there cairbeanT" jusT” and therefore 
no real " people ” , that when the Government, whether a 
tyranny, oligarchy, or democracy, was unjust, there was no 
‘ respubhea at all This conception of the State is contmu 
ally referred to by the writers of the Middle Ages, and it is 
combined with the Bharp distinction which St Isidore of 
Seville made between, the king and the tyrant * 

In all this the post Aristotelian political theory was carry- 
ing on the Aristotelian principle that it is the association of 
beings who have the sense of the just and unjust which makes 
both the family and tho State,* and the related principle that 
th e only true fo rms of go vernment are t hose which aim^ at 
the_£Q mmon gooH~of~ttn rffEblo commun ity, w hile those which 
pursue the private mteTeSTDf The* ruler are" perverted forms 1 

* Cicero De Republic*, i 25 * Anatotle Politics i 2. 

* St Augustine De Cir Dei ns 21 * Id id ui 6 

8t Isidore of Seville Etym ix 3 
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The Christian writers express this principle when they say 
that government is a divine institution, as, for instance, Sfc 
Pan], in the words, “ Let every soul be subject to the higher 
powers, for there is no power hut of God, and the powers 
that be are ordained of God.” This is tho accepted principle 
of the nature of tho State and its authority in all medieval 
writers. The notion that Hildebrand or any other intended 
to dispute it is merely a misconception, as wo have shown in 
detail, 1 dao to the failure to understand the significance of 
that contrast between tho natural and the conventional with 
which wo have dealt. 

It is true that this principle was sometimes misunderstood, 
and that it was perverted into the absurd doctrine that the 
king was In such a sense the representative of God that he 
could not bo resisted even if his rule were evil and unjust. 
This perversion, for which Gregory the Great was mainly 
responsible, waB, however, little regarded in the Middle Ages. 
Its importance belongs to that period in the centuries from 
the sixteenth to the eighteenth when the constitutional 
principles of the Middle Ages were for the time neglected, 
and we do not therefore need to concern ourselves greatly 
with it. It was an idea derived from some Semitic traditions 
of the Old Testament.* 

The real meaning of 8t Paul is clear to any one who will 
be at pains to look at the way in which he develops the prin- 
ciple which he has 6et out. For he not only says that the 
powers that be are ordained by God, but explains the mean- 
ing of this saying. “ Eulers are not a terror to the good work, 
but to the evil,” and ” He is a minister of God to thee for 
good.” St Paul is putting into the terms of religion the 
principle that the St ate with its anthoritv is_a liirinc. instil ls — 
( tion, b ecause i ts purpose or Enaction is the malnta nnnen of— 
xightomsru’ss or justice. And this is tho sense in which he 
was normally understood both by the Christian Fathers and 
by the political thinkers of the Middle Ages. St Irenajus, in 
a passage which has been too often overlooked, especially 
by those who overstate the influence of St Augustine, explains 
1 Cf TfLiii. part u , chap. 8 • Ct. vol. i , chap. 13 
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tho origin and the purpose of government as being indeed a 
con«cquence of the sinful nature of man, but as, al'o, a 
remedy which God Ins established for man s sm Ho has 
set men over each other tint by this means they might be 
compelled to some measure of righteous and just dealing 1 
St Thomas Aquinas, m tbo middle of the thirteenth century, 
maintains that «™)itmn iq a ui ortal sin, but tho resist 

anco to an unjust and tyrannical g prprnin» pt is jiot sedition 1 , 
~T]T f< thiriVtjm doctrine of the divine originanfl-raTTIroof 
govern ment was therefore, properly sfr>cakinc. a statement 
u nder Tfio terms of religio n that the end of government m; 
ffmoral one— that is, the in.iiutenaiieo of justice 


So far, then, the political ideas which camo down from 
tho ancient world to tho medunval, wliilo they nero accepted 
bj tho Christian writers, and expressed by them in terms 
appropriate to Christian theology, wero not specifically Christian 
or greatly modified by Christianity 

Thcro is, however, one important principle of the nature 
of human society of which this cannot bo said, one great 
principle and problem of tho mcdhcval and modem world, 
which took its form from Christian principles This is 
the principle which lies behind tbo great problem of the 
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1 tio n to the general principles of hnraan life and it s organisa- 
tion, no developme nt in history is more significant than tlifa 
|~oi me in dependence of the spiritual life and it b organisation. _ 
J WEeifwe consider the question carefully, it is evident that 


what we are dealing with is intrinsically t he resnlt of th ai- 
developed sense of the individual human personalit y, of which- 
sen l 
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difficult , wliat wo are concerned with i s the sense of tho 
i mUnentlenco of th e spiritual and moral UTe from tho con trol 
of tho political autlioTIT) j 'llio new attitude is mfmirably 
represented in the words which the writer of the Acts of tho 
Apostles attributes to rotor and John when they were brought 
before tho Jewish authorities, and were forbidden to teach 
in tho name of Jesus, Whether it bo ri„ht in the sight of 
God to hearken unto you rather than unto God, judgo yo ” 
(Acts n 10) 

Tho relation of the Christians to tho Toman Empire during 
tho first tliroo centuries wis a practical exemplification of 
tho significance of tho now principle They recognised, indeed, 
with 6t Clement of Romo, that it was from God that the 
rulers of the world had received their authority, and that it 
was in tho pamo of God that they should submit to them, 1 
but they could not, and would not, obey them in matters of 
religion and conscience It was tins claim which Constantino 
recognised in the Edict of Milan, when he proclaimed that 
not only the Christians but all other men should bavo the 
right to follow whatever religion they preferred * It is no 
doubt truo that this recognition did not last, tho Thco 
dosian Code shows that in less than a hundred years tho 
Christian religion had not only bccomo the official religion 
of the empire, but that, with the exception of Judaism, it 
was tho only religion that was tolerated We cannot, however, 
discuss tho reasons for this failure From tho point of view of 
the practical politicians it may have appeared that tho diverg 
cnees of religion menaced the unity of the empire , from tho 
point of view of the historian of civilisation it may seem 
that the group system was still too strong, and that tho world 
had to wait many hundred sears before the sense of the 
individual and personal responsibility was sufficiently developed 
to compel its recognition 

Whatever the reason may have been, and however great 
was the spiritual and moral failure of the representatives of 

* St Clement Ep stle to the Conn De Mort bus Pereecutorum 48 and 

thians 61 Eusebius Histone Eccles ostica. * 8 

* Ct Edict at Milan to Laetant us 
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the Christian Church, who if they did not directly cause, at 
least acquiesced in and justified, the action of the Roman 
Empire, it must not he supposed that the assertion of the 
independence of the spiritual life had entirely disappeared. 
It had assumed a new form, for the spiritual life was embodied 
in the Christian Church, and the Church recognised no spiritual 
authority m the 8tate. 

It is possible to find some traces of uncertainty, some 
examples of a wavering and undecided attitude in the writ- 
ings of the Western Fathers,* but in the main their attitude 
was clear and uncompromising, and is best represented by 
St Ambrose. He was clear that there were rights of the 
“CEurch which were sacred and inviolable, that the Church 
had its own jurisdiction, to which all Christian men, whatever 
their rank, were subject, and that the jurisdiction of the 
State did not extend over any strictly ecclesiastical matters.* 
To the Western Church it was in the main clear that there 
were two great authorities in the world, not one, that tho 
Spiritual Power was in its own sphere independent of the 
Temporal, while it did not doubt that the Temporal Power 
was also independent and supreme m its sphere. 

This is the principle which is formally stated in the letters 
and treatises of Pope Gelasius I. in the latter part of the fifth 
century. Before the coming of Christ he admits that there 
were some who were both kings and priests, and the true 
and perfect king and priest was Christ Himself ; but Christ, 
seeing the weakness of human nature, separated the two 
offices, and gave to each its own peculiar function and duties. 
Thus the Christian emperor needs the priest for the attain- 
ment of eternal life, and the prieBt depends npon the govern- 
ment of the emperor in temporal matters. There are, then, 
two authorities by which chiefly the world is ruled, the sacred 
authority of the pontiffs and the royal power. The burden laid 
upon the priest is the heavier, for he will have to give account 
in the judgment even for kings, but the authority. of the 
emperor is derived from the divine order, and the rulers of 

* a - vol ‘ » • P* 1«. ■ Cf. to!. I , pp. 180 184. 
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religion obey Ills laws, while ho most obey tho spiritual 
rulers 1 

Tins conception of tho two autonomous authorities existing 
m human society, each supremo, each obedient, is tho pnn 
ciplo of society which tho lathers handed down to tho Middle 
Ages, not any conception of a unity founded upon tho supre 
trncy of one or other of tho powers And, as wo have cndcav 
oured to show, this conception waB never really lost Tor 
tho median al system did actually always tpn«l to tins dnalisp i, 
nti d not to tho idea of unity as Ins been son Kliffie^ suggestc d 
ITis no doubt true that tho working out of this dualist prin 
ciplo proved to bo surrounded with dilllcultics, and raised 
problems which are probably still in theory insolublo , and 
in the conflicts of Church and State, of papacy and empire, 
from tho eloacntli to tho thirteenth centuries, eorao claimed 
that tho Church was Bupiemc But tho claim was not ad 
mitted or made good, and with tho death of Bomfaco VIII it 
fell to tho ground 

In tho modem world it may sometimes seem as though 
tljoTcmponl Power-h ad est ablish ed its supremacy, but ti ns 
is onTy~un - lHusionT , and, indeed, with tho recovery of tho 
sense of tho rights of tho individual personality during the 
last four hundred years, tho claim to supremacy has becomo 
impossible, for tho truth is that the principle of tho independ 
enco of tho C h urch is on ly r* 1 " f ^ r7n demand for freedom 
of t ho ind ividiiaLparsonality It may no doubt bo said, and 
Wfthmucb truth, that tho Church bccamo in tho Middle Ages 
tho most dangerous and resolute enemy of this freedom, that 
it often tended to limit and hinder tho development especially 
of intellectual freedom, and yet it remains truo that m its 
claim that tho spiritual and moral life aro and must be m 
dependent of the political organisation of society, it did in 
its own way preservo tho very principle which it seemed to 
attack 


Such, then, are the most important political ideas which 

> Ct toI i p 190 
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the Middle Ages inherited from the ancient world, bat it will 
be observed that, with the exception o f the principle that __ 
the end or purpose ofJhn-Stato- ig the moral end of the estab - 
l ishment ofju sticeTth ese principles are derived, not from the 
great political theory of Plato and Aristotle, bnt from the 
post-Aristotelian philosophy and literature. The political 
theory of the Middle Ages is not Aristotelian. It was not till 
the middle of the thirteenth century that St Thomas Aquinas 
recovered the political theory of Aristotle, and it is probably 
true to say that even his great influence and authority was 
not powerful enough to prodneo any great and permanent 
change, fit was not till the latter part of tfio eighteen tli r- 
ccntnry that the Aristotelia n n f political thcojy wajj l “ 

really recovered, and became, as it then did,'the”^omTnantJ 
[5nueDce7n~mo5erDpoUtical tnoughij ' 
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the cttiff rnrscirLFs of tiif folitic 
THEORY OF niE ^UDDLF AGES 

The principal foundation upon which meducval political theorv 
was built was the principle of the suprcm icy of law — law, 
which is the expression of that which the community actnow 
ledges as just, law which is the expression of the life of the 
community There is rotlnng more characteristic of tbo 
Middle Ages than the absence of any theory of sovereignty, 
as this conception has been sometimes current during the last 
threo centuries The king or ruler of tbo Stiddlo Ages was 
conceived of, not as the master, but as the servant of law, 
tho notion of an ob'olutc king was not mediaeval but grew up 
during the period of the decline of the political civilisation of 
the Hiddlo Ages How it grew up in the Continental 
countries we hope to consider in another volume As we 
have indicated in this volume, up to the end of tho thir 
to nth century the conception of a king or ruler who is abovo 
the law was represented only by one or two insigniGcant or 
acidemic writers and jurists, and had no relation to the 
ac ual conditions of political society 
It must, however, aI«o be observed that if there was no 
absolute king there was also no absolute community For 
tho law, which was the supreme authority in the mediaeval 
State, was not conceived of primarily as expressing the de 
liberate or conscious will of the community It was, properly 
speaking, nothing but the custom of the community, a habit 
of action which was the expression or form of the life of the 
community And even when we can see m the math century, 
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or in the course of the twelfth and thirteenth centuries, under 
the influence especially of the revived study of the Soman 
jurisprudence, the beginnings of the conception of law as 
expressing the will of the community, this will was still con- 
ceived of as strictly restrained and limited by a law which 
was greater than that of any community — that is, b y th e 
natural law, the law which was the expression for'embodiment 
' oT the"pnncTp!clTTCr50fi-andTiISticel 
~£}l~tiitsPwe think, is clear from the ninth century, when 
we can see the beginnings of formal political theory, to the 
great legal and philosophical writers of the latter part of the 
thirteenth. The political writers of the ninth century like 
Hincmar of Eheims, Jonas of Orleans, and Scdulius Scotus 
are never weary of saying that t he function of the kin g is 
to m aintain jnatiee. tha t a king who does not do that is no 
'Effig'ljut a tyrant, the unjust ki nc Ja no better than_a wild 
beast. _T he only true authority is a just authority Tor* as we 
"might "say, justice is the end or purpose of the State. And 
again, the king is not above the law ; rather it is the nature 
of his office to maintain it, and he is bonnd by it as are all 
the people, for laws, so far as they are made, are made not 
by the king alone, but, as Hmcmar says, “ Generali consensu 
fidelium suum.” This is the real significance of the words of 
the ‘ Edictum Pistense ’ of 864, “ Quoniam lex consensu popnli 
et constitutione regis fit.” 1 

We have here, then, a very important resemblance and 
difference between the principles of the Middle Ages and 
those of the Homan world. An important resemblance, for 
the purpose and end of political authority is a moral end, 
the maintenance of justice ; but also an equally important 
difference, for the law, which is the form or method of justice, 
is conceived of not as something which is made by the ruler, 
but as resting upon the agreement of the whole community. 
The constitutional theory of the Homan Empire, no doubt, 
as we have seen, looked upon the authority of the emperor 
as given to him by the community, a delegation of the 
authority of the community ; but, in fact, the Homan emperor 

1 £5 vol i , chsDS 18 and 19 
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bccamo the legislator Justinian, indeed, speaks of him as the 
eolo legislator 1 The historical importance of tins difterenco 
can Inrdlj bo overstated Jn a scr> red g epEme_P»ght_ 
say that it was this, to gether with tbo principle of equality, 
whic h more th'ih"'anyotlier has really di*tingn l «licd — Uifl 

~j)oirtK‘nl ei\ilic.itinn_fif the mod em w PiM-irom-li’-it of the 

■aireaiirTiririr^ atHTTHiralTtho otlier_charactemtic principles 
•oTniodcrn civilisation arc ultimately, denied from it.< The 
Tendency of the Continental countries of Europe in tho seven- 
teenth and eighteenth centuries to conceive of tho king as 
being over the law and tho sole source of law, whatever may 
have been its historical onpn and explination, was nothing 
but a relap'c into a less developed conception of the political 
order 

We mast consider tho meaning and form of this resemblance 
and difference a little more closely The conception that tho 
end and purpose of the political order is tho maintenance of 
a moral order is treated by median al jurists in tho main 
under tho tcrma.nl the relat ion of the Stato to tho ultimate 
principle of jus tjee, sometimes under the terms of its relation 
fqjia tnrdTaS r 

Of tho first wo find an excellent example in the works of 
tho great jurists of Bologna They aro agreed that jus— 
that is, tho whole system of law — is derived from j nstitia 
it flows from it, as a stream from its source Justitia is the 
co nstant^ will nr b.ahit nf mind w hich desires to render to ©very 
man wha t^is-his— fluey-or as that which gives expression 
to~tho'prmciple of aeqmtas Aequitas they describe m terms 
which come to then ultimately from Cicero as “ rerum 
convementia qn® in paribus casibus pana jura desiderat,” 
and they conceive of tho principle of aequitas as residing in 
God Himself, for “ God is aequitas ” Law to the Bologna 
Civilian is the expression of justice — that is, of something 
which belongs to the divine nature itself , it does not represent 
tho mere convenience or will of any person or persons * 

The Bologna Jurists also deal with the relation of law to. 
the moral order under the terms of its relation to the natural 

» ~goJ~ i-TT ~l3 r 1 Cf vol n . part u, chaps 1 and 2 
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law, 1 but that is moro strictly the characteristic of the 
Canonists. Natural lair, 6ays Gratian, is divine law, and all 
laws which are contrary to this are null and void,* and this 
is the judgment of all the JunstB, both Civilian and Canonist. 
We have seen in an earlier chapter of this volume that St 
Thomas Aquinas, in his careful analysis of the nature of law, 
defines natural law as that part of the eternal law of God — 
which is apprehended by man’s reason, and he affirms that 
human law must be conformed to this.* 

We have distinguished the terms of justice and natural 
law under which the mediaeval writers conceive of the limita- 
tion of the authority of the law of the State, hut for our present 
purpose their significance is the samo. Political authority 
in their judgment was not, never could bo, absolute, becauso 
it is always limited by principles which are even more sacred 
than itself, the principles of the divine reason and moral 
order. Human law is the expression of these, or deals with 
matters which are indifferent. 

This may seem to some a matter of little practical import- 
ance, but we venture to think that this would be a very 
hasty and unconsidered opinion. To medieval political 
writers certainly it did not seem to be so, for to them it was 
the first test of a legitimate or illegitimate government ; and 
it was the foundation of their principle of the supremacy of 
law. Tho law is supreme because it is just and so far as it is 
just, and all other authority is subject to the law. This is 
the foundation of the principle which we may here call the 
“ Bole of Law.” We have dealt with the matter very fully, 4 
and cannot here repeat what we have said in detail, but we 
may recall to ourselves some of the most noteworthy sayings 
of John of Salisbury and of Bracton, as representing in the 
most significant terms the common judgment of mediaeval 
thinkers and jurists. 

The difference, says John of Salisbury, between the prince 

1 Cf. vol >i., part i , chap. 3. * thi* vol , part i , chap 4. 

* Gratian, 4 Dec return,' D 1 and 9 * Cf. especially vol. i, , part 1 , chaps. 

Cf. vol u , part u , chaps. 2 and 3 3 and 4 ; part u , chap. 6 ; vol. m , 

* St Thomas Aqvunaa, ‘ Summa part i , chap 2 s part u. p chap 5 
Thcol,* 1. 2, 81, 2; 2, 2, ST, 2 Cf. 
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nrnl the tyrmt, lies aboto ull in this, tint the prince obeys 
the law, and governs his people according to the law, while 
the tyrant rules by violence and de<troyB the liw, and tho 
law which the prince obeys docs not represent the arbitrary 
will either of him«e!f or of the oommunitv, for it is subordinate 
to the law of God, whose justice is eternal, and who'c law 13 
‘ aequitas * 1 The authontv of tho Ling, fivs Bracton, is 
tho authority of law (or right) not of wrong the king is tho 
vicar of God the eternal king when lie does justice, but he is 
tho servant of tho devil when he dots wrong, and, therefore, 
the king is under tho Law as well as under God , there is no 
Ling where there is no I »w * 

It will bo ob'crved that the principle of the practical jurist 
coincides exactly with the principle of tho philosopher, 
for it was not racrelv an abstract principle , it was the 
foundation of that legal and constitutional system of tho 
Middlo Ages which provided that for every violation of 
tho law, even hy the overlord or king, there was a legal 
remedy Tho whole system of feudalism as a lorn of political 
authority was based upon tho principle that tho lord, even 
if ho were king, was subject to the legal authority of tho 
feudal court, whoso function it was to declare and enforce 
the laws which regulated tho mutual obligations of lord and 
vassal This i s the doctrine which is cx pfptsM in nlnu»n-«41— 
tho feuilai law~)>ooksJ.j It is no doubt trnn that in the later 
’thirteenth century it began to be felt that the question of the 
procedure against the king involved difficulties which had not 
been fully recognised , but even then Bracton, while he is 
clear that the ordinary process of law cannot be used agamst 
the king or other person who has no superior except God, 
admits that some at least would say that the ca«e would 
be dealt with by the “ Universitas Begm ” and the baronage 
in the Court 4 

The principle that the end or purpose of the State is justice, 

1 John of Salisbury iv 1 and 9 * Cf especially vol in., part I., chap. 

to H IV i 4 

* Bracton, Do Legibua,* m 90 5 * Cf toI ui part ■ , chap. 4 
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and that Jaw is the embodiment of justice, is carried on in 
the Middle Ages from the ancient world, bat the development 
of this into the mediaeval principle that the king himself was 
subject to law and to the court which administered the law 
goes beyond at least the explicit forms of Roman law. When 
we turn to the question of the origin or source of law, we 
certainly find a great and significant difference. 

It is no doubt true that the ultimate source of law was 
even under the empire held to be the custom or will of the 
Roman people, hut its immediate source was normally the 
will and command of the emperor. This was, as wo have 
said, entirely foreign to the normal conception of the Middle 
Ages. It is really time that historical scholars should recog- 
nise that to think of the mediaeval king as in his own indi- 
vidual person a legislator is really to misunderstand the whole 
structure of mediroval life and society, and to read back into 
it conceptions which belong to a later world. 

For the whole structure of the medieval world was founded 
upo n custom , and it was only very 6lowly and imperfectly 
thaff the conception that la w represents the delibera te -will 
and purpgsa.£iffiP of the whole community developed.. It 
may no doubt be thought that this was, m a measure at 
least, due to the fact that the medieval world was only slowly 
emerging from barbarism, and that the Roman and the 
modern conception of law represents a higher stage of civilisa- 
tion ; and this is true, though it must also bo remembered 
that there is a considerable measure of illusion in the modern 
conception of law as a command of the deliberate will. But 
this is, after all, immaterial to our present subject, for the 
fact was that to the Middle Ages law was and remained to 
the end of the thirteenth century primarily custom ; and , 
ther efore, to thinl c-of-llie--inedi32VaX-kmp-aa-j^_legiBlfttov4s-to 
ffiSk of him in Jerma . which. J uvv<DQ-p roT)er_ rebtinn_Jri-tfae 
act ual cucums tance g of the t imes. 

We have dealt with this matter in detail, and cannot here 
recapitulate what we have said, but we recall a few of the 
more important statements of the principle. Bracton claims 
’A “JA •>» Tftwlicn ascrfliema; afi TEzugcmh \icfi, w'lifie in tffner 
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countries men used written laws, in England unwritten law 
and custom prevailed , it would seem probable tint Ilracton 
thought of other countries as being governed by tbo Itonnn 
law Certainly Bracton s suggestion about other countries 
was curiously inaccurate for Boaumanoir lays down the saino 
principle of tho autlionty of custom — all picas, ho says, aro 
determined nceording to custom It is plain also that Alfonso 
of Castile and Leon in tho Bicto F-irtidas recognises that 
custom has naturally tho forco of law, and th it it could 
still make tho written law \old 1 
In this matter tho general principle of mcdiTval society 
was reinforced by tho Canonists , indeed, it was Gratian 
who stated the principle that all human law w as, properly 
speaking, nothin g but custo m, in the broadest terms The. 
human nf^iTsaysTis ruled by two t il ings— b y jiaturaUaK. 
•"and hy custom ^ And lie also maintains tha t_no written hw_ 
had any authontj unless it was confirmed by tho custom of 
thoso who were concerned * 

The Homan Jurists also bad held that tho custom of tho 
Homan people at least pneo bad made and un made-law. and 
Gratian s statement is derived from that fifth book of St 
Isidore b * Etymologies ’ which lias been thought to represent 
some manual of Homan law, and wo shall presently have 
occasion to deal with tho conception of tho authority of custom 
as treated by tho Bologna Civilians For tho moment wo aro 
only concerned to mako it clear that tho foundation of tho 
roediajval conception of authority, ob embodied in law, was 
the custom of tho people 

This, however, is only a part of what we have to observe 
For it is true that wo can also 6 eo tho appearance, first, m 
the ninth century, and then again in tho twelfth and thir 
tcenth, of the conception of law as expressing some deliberate 
purpose or intention, and as taking tho definite form of a com 
mand It is hero, as we havo seen , 8 that wo can trace the 
first beginnings, for the mode m world, of tho conce ptio n nf _ » 
sovereignty — that is, of an authority behind the law, an 

* Cf egpee ally vol i part i * Cf vol part u chopa 2 and 8 

chap 3 and th * vol part i chap S • Cf p 50 acq 
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authority which can deliberately make and unmake law. But 
here again we must make no mistake ; the author) tyjLs-nofc 
the king, not, at l east, the king alone, but the commun ity. 
'- f Pjre - 'Koman law, indeed, recognised frankly and explicitly 
that the ultimate source of the authority of law was the 
Roman people. “Lex est qnod populus jubct atqno con- 
stitmt,” but the Roman people had committed this legislative 
authority to the emperor, 3nd Justinian could speak of him- 
self as the sole legislator. 1 

There is really no ambiguity or uncertainty about the 
mediasval position ; If, and so far as, the law is made, it is 
made by the authority of the whole community in all its 
parts — the king, the great or wise men, and the whole people. 
The famous phrase of the * Edictum Pistense ’ in the ninth 
century, “ Quomam lex consensu populi et constitutiono regis 
fit,” or that of Edward I. in the thirteenth century, “ Quod 
omnes tangit ob omnibus approbetnr,” were not merely 
rhetorical phrases, but did really represent the principles of 
the political society of the Middle Ages. Again we cannot 
recapitulate our detailed discussion of this question. We can 
only refer any one who is still in doubt to the earlier volumes.* 

Whether we consider the actual methods of legislation or 
the principles laid down by the feudal jurists, our conclusion 
is the same. In the Empire, in England, in France, in Spain, 
law was made, bo far as it waB made at all, by the king, but 
with the advice and approval of the community. It is, of 
course, true that until the development of the representative 
system in the twelfth century in Spain, and in the thirteenth 
century in England, there was no normal and direct method 
of consulting the community; but it is exactly this which 
gives its importance to the principle to which we have already 
referred, that however laws were made, they required to be 
confirmed by the custom of those who were concerned. The 
custom of the community, which bad once been the only 
source of law, continued to be necessary for its validity. 

* Cf. vol i , chap 6. fi and 6. Thia vol., part > , chapa 

* Cf. especially vol. chap. 19 ; 6 and 8. 

vol ui , part i , chap. 3 ; part ii , chape 
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If we turn from the constitutional forms anil practice to 
the feudal jurists, wo find the rime principles Britton s 
words reprc«ent this m the clurest wi} , the law is tint 
which is made with the coun«el and consent of the nug^ 
nates.” the common npprovil of the c ommo nwealth, a n d- the 
anthontv of the king, 1 a jd Alfon«o of Caitile and Leon lays 
down almost the came doctrine when lie says that Tucro 
is made with the counsel of pood and prudent men, with the 
will of the lord, and the approvil of those who arc subject 
to them 1 

It is true that m tlio twelfth and thirteenth centimes we 
can trace the appearance of a now influence upon tbo con 
ception of legislation — that is, the influence of the revised 
study of tho Roman law m the great school of Bologna Here 
the mediaival Civilians found a conception of legislation which 
was in somo respects fundamentally different from that which 
was represented in the constitutional systems of the Middle 
Ages Tho great jurists of the * Digest were indeed clear 
that the ultimate legislative authority was the Roman people, 
but the Roman people had transferred to the emperor their 
legislative authority and function “Quod principi placuit 
legis habet rigorem,” Ulpian caul,* and his doctnno is that 
of all the Roman Jurists, and the meducval Civilians recog- 
nised this Thcj did not, indeed, forget, as may sometimes 
have been dono later, that Ulpian added, “ Utpoto cura lego 
regia qua? do impcrio emm lata est, populus ei et in emn 
omne sniira impenum ct pote^tatem conferat The meducval 
Civilians understood as clearly as tho Roman Jurists that 
tho “ peoplo ’ was the only ultimate source of authority , 
but they were also m contact with a conception of the 
legislative process which was, as wo have just said, greatly 
different from that of the meducval constitutions It is not 
very easy to determine what exactly they thought about the 
relation of these principles to the existing circumstances 
The mediaeval empire was to them continuous with the ancient 
empire, and in their theory should have possessed and exer- 

* Bracton * Da Le gibus ’ I I, 2. • * Digest ’ i t 1 

’ ‘S et© Part idas ’ i 2, 9 

VOL V 2 O 
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cised the same power, and yet obviously enough it did not 
do so. It was perhaps the divergence between the theory 
and the fact that led some of the Civilians to find in one of 
the sections of tho fourteenth title of the Code of Justinian 
the normal form under which tho emperor should exercise 
his authority. In the eighth section Theodosius and Yalen- 
tinian had laid down the form under which new laws were 
to bo issued, including the consultation and consent of tho 
Senate. The author of tho * Summa Trcccnsis * (Irncrius 
himself, in tho judgment of Fitting), Roger, and Azo agreo 
m maintaining that this was tho proper form of imperial 
legislation, and it is possible that they found in this an 
approximation to tho actual practice of tho Middle Ages . 1 

It is also possible that it was this divergence between the 
principles of tho ancient Roman law and the actual constitu- 
tional conditions of their own timo which led some of the 
Bologna Civilians, and especially Azo, nugollnus, and Odo- 
fridus to assert that, when it was said that tho Roman people 
transferred their authority to tho emperor, this did not mean 
that they bad parted with it in such a sense that they could 
not resume it. Hugolinus was specially emphatic about this ; 
tho Roman people had given its power to the emperor, but it 
still retained it. It had created tho emperor its “ procurator 
ad hoc "—that is, for tho purpose of legislation . 1 

Other Civilians like Bulgarus and John Bassian, while they 
do not seem to have spoken as explicitly as Azo or Hugolinus, 
at least maintained that tho general custom of the people 
had still the power to abrogate law, and that oven tho 
custom of a particular city would do this, so far as that city 
was concerned. There was, indeed, obviously a sharp differ- 
ence of opinion upon this question among the Bologna Civilians, 
for Irncrius, Roger, and Placentinus maintained that the 
Roman people having tranferred their authority to the 
emperor, their custom had ceased to have legislative power.* 

The influence of this new conception of the delegation of 
legislative authority from tho community to the ruler cannot 

' Cl voJ u , pp 87 70 » Ct. to 1. » , pp. 61 63 

* Cl vo? u , pp. 6J 67. 
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indeed bo traced in the constitution'll forms and methods of 
the thirteenth century, but it hid some influence ujon certain 
of the writers on politics In the twelfth century, the writer 
whom wo know as Glanwll” wis aw ire of the words of 
Ulpian, but lie define^ liw n « tint. ghiclt— it-^promulpate«l — * 
with the cons ent of th c_-Itro«<re«. and the authority of tho 
prince 1 

John of f?ih«bar> was aho aw ire of the Fivmg that what 
the prince pleased hid the power of law, hut ho is mainly 
concerned to guird against i misapprehension of this What 
is tho use, he says, of talking about tho will of the pnneo in 
public matters, when ho can will nothing but what law and 
aeqmtas and the common good requires * 

In tho thirteenth century St Thomas Aquinas was evidently 
familiar with the conception that the legislative function 
might he discharged either by the community ns a whole 
or by one person, who in his own words, ‘ curam popuh 
liahet ct cius personam gent ” Curiously ho does not any 
where, so far as we have seen, directly refer to tho Roman 
law as the source of tho conception of the one person who 
acts for tho community, but it can hardly bo doubted that it 
was from tho Roman law that ho domed it Ho recognised 
two possible cases, the one where the people was free, and 
could roako laws for itself, tho other where the laws are mado 
by a superior Uo himself prefers tho mixed constitution, 
in which laws were made by the “majores natu simul cum 
plebibus ” * 

At the end of tho century, Ptolemy of Lucca and Egidius 
Colonna recognise two possible forms of government, tho 
“regimen politicum " and tho “ domimum regale ” (or ‘ regi- 
men regale ’ ) The first is that when the country is gov cmed 
by laws which it makes itself, tho second when it is ruled by 
laws which are in the prince’s own heart, and which he makes 
himself Ptolemy enumerates the respective advantages of 
each, but gives no dogmatic preference of hi3 own Egidius 

* GlanviU, Da Laudibus, Prologue, It 2 

toI iu p 138 • Cf p 70 

* John of Salisbury, * Poticralicus,' 
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recognises both as legitimate, but ho definitely gives his prefer- 
ence to the latter — that is, to the form of government where 
the prince rules “ secundum arbitrium et secundum leges quas 
ipse mstituit.” * It is again noticeable that neither Ptolemy 
nor Egidius relates his conception of the legislative authority 
of the prince to the Roman law, but again it can hardly be 
doubted that this was its Bource. 

We venture, therefore, to say that while the conception 
of a law-making power became important in the thirteenth 
century, and was, indeed, tho first form in the modern world 
of the conception of the sovereign power behind the law, this 
sovereignty in the practice and in the normal constitutional 
theory of the thirteenth century belonged to the whole com- 
munity. The first appearance of, the conception that the 
prince was the legislator, was due to the revived study of the 
Roman law, but it remained till the end of the thirteenth 
century merely academic, and had no effect upon the con- 
stitutional practice of medieval societies, and very little on 
political theory. 

The true character of the medieval conception of govern- 
ment only becomes clearer when we turn from the considera- 
tion of the Bupreme authority of the law, and inquire what 
then was the source and nature of the authority of the prince 
or ruler. It is the law, said Bracton, that makes the king , 2 
and these words are very characteristic of the mode of thought 
of the Middle Ages. The doctrine of an indefeasible divine 
right of any individual person to the throne may have been 
alleged in the seventeenth century, but it was not accepted 
in the Middle Ages. The medieval conception was much more 
complicated ; the action of the divine Providence, the custom 
of hereditary succession, the election by the great men and the 
people, all these were elements in It. But the one element 
which is normally present was that of the election or recogni- 
tion by the community. The distinction between the elective 
and the hereditary method of succession finds recognition in 
many writers, and sometimes at least it was suggested, that 

* Cl. pp. 72 75. * Bracton, ‘ Do Legibus,* i 6, 5. 
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tlio'c who he'd by herwhtan succession might claim to pos-ess 
a greater authority • In the empire the tleitm principle 
finally triumphed, while »n the other ruropean societies the 
custom of licrr<lit*iry succession within one fimilv erne to 
be recognised as norm il , hut this did not me-in tint a 
chimant would be rccogm«cd cien if ho stood nearest in 
hereditary order if he were not suit il> 1e in character and 
c npgcit) « It is significant in this connection to ob'ono that 
LgiAius Coloima, the onU who in the thirteenth ccuturj 

expressed a prcfercnco for the absolute monarch), agreed 
with his contemporary John of Pins, who praised l ho con- 
stitutional and mixed government, in asserting that the 
authority of the ruler was donved from the consent of the 
people * 

Tho mediTval principle with regard to the relation of tho 
authority of tho prince to that of the community is, however, 
more clearly indicated when we ob«one that there is little, if 
any, hesitation among the writers of the Middle Ages as to 

I tho power of tho community to depose t he ruler who misused 
his authority .) Even Kgulius ColomuT J iii his work ou tho~ 

rcai 0 n ilion oi tho papal throne by Celostine, recognised that 

.as tho authority of the ruler was derived from the consent 

of tho people, it might bo talon from him by tho samo con- 

sent, 4 and St Thomas Aquinas is very clear and emphatic in 
his contention that the people ere in no way bound to obey 

a ruler whose authority is usurped or abused 1 

It iru) ,'lioireur, ix> urged that after all this is only what 
in modern times wo might call the rig ht of revolution, and 
that it would be a somewhat birbarous anti uncniu>ed con- 

stitutional system which could find no other remedy for mis 
government than the somewhat violent method of revolt and 

deposition, and that if tha t were all that media? val political 
development attained to. it wnuhl not represent anythin^. 
very valua ble 

* Cf Alfonso, 1 £ (U rartiilu,' 11 rap* ’ m 1 Cf p 77 
1, 8 | * Id id 

■ Cf vot i., chap 10 vot ul, | • 6t Thomas Aquinas q u mma 

P 1-0 1 Thool ,* 2, 2 101 8. 

* Emdius Colorma. Do Henuntialiono 
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This was not, however, the real character of tho political 
order of the Middle Ages either in practice or in principle. 
As wo have already said, the really fundamental principle of 
tho Middle Ages was the supremacy of the law and tho sub- 
ordination of tho ruler to tho law. It is here perhaps that wo 
shall find the most significant element of feudalism as a system 
of government, for there was nothing more important in the 
feudal system than the fact that tho lord, even if he was the 
king, was answerable to the jurisdiction of the feudal court. 
For the feudal court was the guardian and administrator of 
the law. It seems to bo true that the well-known words 
which say that tho King of England was subject not only 
to God and the law, hut also to the court, were not written by 
Bracton, 1 but this is really immaterial. For, even though 
Bracton did not use the words, ho admits that it may be main- 
tained that if the king will not do justice ho might in the end 
be constrained to do so by the “ Universitas Regni ” in the 
court. 2 

"What is more important is that tho principlo that in cases 
of dispute between a vassal and his lord the judgment belongs 
not to the lord but to the court is the principle of all the 
feudal law-books from the ‘ Consuetudines Feudorum’ and 
tho Assizes of Jerusalem to Beaumanoir ; and except for 
Bracton’s assertion that the ordinary process of law could 
not be nsed against the king, there is no suggestion that the 
king was not bound to accept the judgment of the court. 2 
Thi3 is the real significance of the famous clause of Magna 
Carta which provided that no man could he imprisoned or 
outlawed or attacked even by the king except by the judgment 
of his peers or the law of the land. 4 To read this clause, or, 
indeed, any part of Magna Carta by itself, and without rela- 
tion to the whole system of feudal law, only leads to a complete 
misunderstanding of its real significance. 

It is the same principle, only under another form, which 
is represented by the statement of the ‘ Sachsen Spiegel ’ that 

* Bracton, ‘ Do Logibua,* 11 . 16, S. • Cf. vol uj , part i , chop. It. 

Cl. vol hi , p. 71. « Magna Carta. 39 

* Cf. id. id., iv. 10 . vol. lu, p. 71. 
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even the emperor ha? a judge * to whom the decision of ques 
turns between hm^elf and Ins va«?als must be referred , and 
this st dement of the Sachsen s 1 icgel is illustrated for us 
in the reports of the proceedings between Pudolt of Ilapsburg 
and the King of Boliemn* It would seem probable that 
the same principle md form vns repre on fed by the great 
ofTcial whom wo know as the Justitia in Aragon , nd 
wo hne seen that under less determined forms tho same 
prmujlcs ippear in the record of the modo of settlement of 
questions between the king and Ins vassals in sanous partR 
of Sp im * 

The political order of the Middle Ages therefore, was not 
only built upon mjc principle of tbe supremacy of tie liw, 
but had deNclopod a method by which this supremacy could 
bo e nforced c\ cn nno q tiu»-pnnoj TlilaTis tho real politic d 
"meaning of tho struggle over the question of taxation Tho 
feudal prince was legally entitled not only to tho s mous 
services of his vassals but for certain purposes had tho right 
to demand financial contributions But his right was in this 
matter determined by custom and law , he had no arbitrary 
or unlimited rights over lus vassals property, any more than 
over their persons Manv e\cn of the Bologna Civilians 
repudiated the opinion which was attributed to ono of their 
number, Martinus, that tho emperor had an absoluto right 
over tho property of his subjects, and as far as we have 6een 
no other writer or jurist even suggests such a theory 1 

■ Jhe authority o fJImjripce wa? Uicn, in tho political s ystem, 
as well as m tho t heory of the MT3dl5 Agesj^fonnded u pon 
jarnmoj umic d b^ law y itis here that we find the founda 
lion of t hat contractual pnnc iplo which wa3 so metimes ev 
pres^eJon d always im phe<l _m~mgarcyaH>obttcarthcoryJ The 
"obligaluig s^ of thej unce-aud the people w _erc-mutnnl_obhg^ 
''turns, and these obligations were expressed in the law 
^ Tho median al Thinkers were liClIe, if at all aliened by^tlie 
unhistoneal and artificia l theory of the seventeenth century , 

1 Sachin, p egeU m 5® 3 Cf • Cf pp 10S 1 10 
vol j p 61 • Cf vol u pp I 9 74 th 3 vol 

* Cf p 106 p 101 
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of an original contract by which the common wealth was 

formed, we are not here concerned with the question what 

significance, not of an historical kind, that theory may possess, 

but the concer f '» n nt a mntnjl nrreement. between the mler- 

and the subjects was familiar to them. ) As we have pointed 
out, unrSS The foundation of all feudal relations, and was 
emphatically stated by the feudal jurists . 1 

The conception was, however, as it seems to us, older and 
more deeply rooted than the developed feudalism. It appears 
to us that it can be traced to the forms of the coronation 
order as far back as the ninth centur y, rnfiTiTs arrives m thfT 
' Eng lish coronation order of to-day. For while the subj'ects 
swearT n o bey t bo-princgTTI ie~prmce swears to adminis ter-the 

Jaw . 1 The sharp and' drastic terms m which this principle 

was stated by Manegold of Lautenbacli * may be abnormal, 
but the principle was normal ; the prince held bis authority 
on the understanding that be fulfilled his obligations. The 
prince who persistently violated them forfeited all claim to 
his position, and might properly be deposed. This is the 
constitutional principle not only of Manegold, but of St 
Thomas Aquinas , 4 and the history of the Middle Ages lllus- 
tfatei-suflieienttf' clearly t hat it was not^ j-jaesely-ftbstruct — 
-pHoeipte: 

It may, however, be said again that these principles and 
practices represent a somewhat undeveloped and even bar- 
barous condition of society, and that would no doubt be true 
if they stood alone, if the Middle Ages had not advanced any 
further. This was, however, not the case ; on the contrary, 
it is clear that we can see both in fact and in theory the 
development of a Byst em _t>f n. limited-iind— cq nstituti pnal 
method of govemrnent^-St Thomas Aquinas will fumi«h us 
waHTnie oesc example of this theory. In the same passage 
which we have just cited, he sets out the general principle 
that it would be well that the authority of the king should 

* Cf vol m . part i , chap 4. • St Thomaa Aquinas, • Do Reg. 

1 Cf. toI. 1-P 214, and Chap SO Prui," i. 6. Cf. p 96 

1 Cf vol in , part u. chap. 6. 
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be so tempered tint he could not easily *ibn«c it, and in tlio 
bumon Tlicologic* he expresses his own preference for a 
form of government in which autboritv should be shared by 
the king with others who should represent the community * 
His opinion is restated by John of Fans * How far either 
St Thomas or John of Pans were aware of tho actual tend 
cncies of the constitutional development of tho twelfth and 
thirteenth centuries does not appear , but their theories 
correspond with tho actual facts 
Wo lure in this rolumo endeavoured to giro i summary 
account of somo of the experiments by which in the 
course specially of the thirteenth century it was attempted 
to provide for somo constant and effect i\c control upon what 
wo should call tho administrative action or the Crown,* hut 
these, except in so far as they anticipated tho later develop 
inent of tho principle of tho responsibility of ministers, were 
in themselves abnormal and of comparatively little import 
ance It was not until tho development of some method by 
which the commumtv as a whole should be more or leS3 effec 
tivcly represented that this continuous control over the action 
of the crown could be properly created 

_It waft, therefore, m tho creation of a Byatem which conld. ^ 
conceived of as representing the whole community that | 
the political develo pment of tpi niggle Ages culmina ted, | 
and Thai its political prin ciples found th eir most complete - 
expression ^ It is no doubt true that itTwa:T under the pressure 
of particular conditions and movements in various countries 

that the elective and representative bodies wero created, but 

the principle which they embodied was the principle which 

lay behind the character of the whole political civilisation of 

the Middle Ages and it is only a grave misu nderstanding. 
which would separate between the tieieioi ment of the repre- 

sentative system and the general political principles of 

medieval SOCl f&C. 

Wc venture therefore to say, and we do it without hesita 

St Thomas Aqu nas Sutnma IVgia et Papal 1 1 
Theol i 2 105 1 * Cf pp l n 0 12? 

» John of Pans Tract De f otestate 
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tion, Hin t the nrooer character of the poli t ical civilisation of 
the MiddfoAges 13 to bo found m the principfiTthat all political 
authority, whether that of tho law or of tho ruler, is derived 
from tho wholo community, that there is no other Bourco of 
political authority, and that the ruler, whether emperor or 
king, not only held an authority which was derived from 
tho community, but held this subject to his obedience to that 
law which was tho embodiment of tho hfo and will of tbo 
community, and that tho development of tho representation 
of tho community in Cortes or rarliamenta or States-Gencral 
was tho natural and intelligiblo form which that principle 
assumed, flow it camo about that in tho courso of tho 
succeeding centuries theBO rational and intelligiblo principles 
of political society should have in some measure given place 
to tho 6 omowhat barbarous conception of tho nbsoluto mon- 
archy, we hope to consider in tho next volume 5 but wo trust 
that wo have succeeded in making it clear that, what over 
may have been the circumstances which explain this, tn the 
Middle Ages the conception of an absolute or arbitrary mon- 

'nrcliy~^snncticalE55kff treTi: 

' “The life of tho Middle Ages was turbulent, disorderly, often 
almost anarchical, but they found tho remedy for this not in 
submission to an irrational despotism, but in tho recognition 
of tho supreme authority of law, a law not external or 
mechanical, but tho expression and embodiment of the life 
of the community. 
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Iv one place, indeed, St Thom is speaks as though the 
prince lire not subject to tlio I iw , lie cites the words of 
St Paul, “Law is not made for a righteous nun,’ and tho«c 
of Ulpun, “ Prmceps legibus solutus est ” lie explains the 
first by saying tint the righteous aro not coerced by the 
law, for thej obe> it willingly, and the second by a distinction 
between the ' vis coactiaa " and tho 1 us directive ” of tho 
law. The p'hcc is not under the law as “coactiva,” for 
the Law receives its eocrcivo power from the authority of 
the prince, and ho quotes the Glo«s on Psalm CO (51), “res 
non li ibet hommem qui sua facta dnudicat ” ; but the 
prince is under the “ vis dircctiva ’* of tlio law, and this is 
what is meant by the words of Theodosius and Valentinian, 
“ Ligna voi est,’’ &c. In tho judgment of God tho princo 
is not “ solutus a lege " as far as its “ vis dircctiva " is con- 
cerned, but lie must obey it voluntarily, not under coercion. 
Tho pnnee is al-o above the law, inasmuch as be can chango 
it if it is expedient to do so, and can dispense from it 1 

If we are to understand this passage, wo shall do well to 
obscrae that when St Thomas quotes Ulpnn’s words lie is 


* St Thomas Aquinas, 1 6ommi 
Thcolopica," 1 5 03 5 ■ Apostolus 

dicit I ad Timoth i quod lusto non 
est lex posit* ergo lusti non subpei 
untur legi tanuinn Tractere* 

Junsponttis dint quod * pnficepa 
lejpbua aolutua est i 3 31* 

. Respond so dicendum. quod, 
sicut ex supra dictis patet lex do sui 
rauono duo habet pnmo qmdem. quod 
eat regula huroanarum act uum aecundo 
quod habet vim coacbvam i du pi inter 
otto ahquis homo potest ease legi 
subieetus Uno modo eicut reguUtum 
re pule . Alio vero roodo difitnr 
aliqui« subieetus legi sicut coactum 

Cbgcntt . et hoe modo homines vir 


toosi et lusti non subduntur lepi, *ed 
•oil m*li quod emm ft rooctum, et 
Violentum eat rontranum voluntati t 
voluntas autem bonorum consooat 

leg* a qua malorum voluntas du 

eordal et ideo secundum hoc boru 

bon »unt *ub Icce, sed solum mail 
At Tertium dicendum quod pnn 
eeps dieitur earn solutus a lego quantum 
•d vim coactivam lepis nullus emm 
propno cogvtur a e»ip«o lex autem 
non habet no coscbtam, mu ex 
pnncipia potestate , etc igitur pnneepa 
dieitur e«ao solutus a lego, quia nullus 
in ipsum potest ludicium condemns 
tioms ferre si centra legem agat und« 
•uper illud realm 50- Tibi soli 
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only doing tlie same as John of Salisbury, who certainly did 
not mean that the prince was not bound to obey the law, 
for, as he maintains, the prince who does not conform to 
the law is merely a tyrant who should be removed . 1 The 
meaning of St Thomas is to be found rather in his quotation 
of the Gloss, that there is no one who can act as judge over 
the king. To understand this it is well to observe that 
Bracton is aware of the same dilemma as St Thomas, and 
even in a more acute degree, for Bracton, while he maintains 
that the king is under the law,* at the same time asserts that 
he is not under any man, he has no equal, much less a 
superior, and the ordinary process of law does not run against 
him. He can only suggest that it may be said that the remedy 
lies in the intervention of the “ univcrsitas regni.” * St 
Thomas, as we have seen from liis treatment of the subject in 
the ‘ De Itcgimine Prmcipum,' Beems to mean that while 
there is no ordinary process of law against the king, the com- 
munity has power to restrain him, or if need bo to depose 
him 4 

peeenvi, etc ' dicit Cloaa, quod rex gravis iraponunt, «t ipai oeo digito 

not, habet hommem qui aua facta volunt fa mover*,’ ut dicitur Matth. 

dnudicet aad quantum ad vim direc- 23. undo quantum ad Dei ludicium 
tivam legit pnneepa aubditur lagi prmcepa non eat aclutua a leg* quan- 
propna voluntate aecundum quod turn ad vim directivsm eiua j aed 
dieitur extra de eanititutiomhue, cap. debet voluntanua, non coactua legem 
' Cum omnn ' . . et in Codice Theo implere Eat etiam pnneepa eupra 

doviua et Velentmianua Impp. legem, inquantura, ai oxpediena fuent, 

rrnbunt (Cod i 121, 4) ‘Dignavex potest legem mutnre.et in eadupensare 
eat maicatate rcgnantia, legibua alliga- pro loco et tempore.” 

turn ae pnncipem proHtere.adeodeaue- 1 Cf vol in , pp. 136-139. 

tontate iuna noatra pendet auctonta* t * C(. vol iu , p. «7. 

et revere maiua impeno eat aubicere * Cf. vd in , pp 70-T3 

legibua pnocipatum.' Improperatur 4 St Tliomaa Aqumaa, ‘ De Regimme 
eliam hia a _ Domino, ‘ qui dicunt et rnuerpum,’ i, 8. Cf. p 00. 


(Appendix II. has been withdrawn.) 










INDEX. 


479 


claim* cf Ilul, 


There i» no kins where wul ml*-. 

an) noiUw 3* 

ClMlom as liw *5 

Law maun t * kirg pr»«t mm, 
and eoron nnsrvalth 81 
Law cannot tie changed without 


« tte 


> lira, 
il media 


may be aai 1 by Home*" to hit 
power to deal with breach of 
Uw by the kmc lot 
Kin/ the \«car of Cod ho it 
only uuder Coil and thn taw. 

Secular and ecclesiastical author 

interfera with each other a pro- 
vinces, 3 <‘3 

IturVe anJ tho return to Aristotle. 4 




Capita and Leon. See 
Canon Law — 

Cuttotn a a aourre of I uman taw 

43 

Theory of Canonist* of Uto ttur 
tceoth century, on temporal 
power of 1 apace 318 333 
CeWtine IV, Pope: His resignation. 

Ceperano, Treaty of < See under 
Frederick II, 333. 

Civilian*— 

Custom m the on /mat aource of 
Uw 43 

Theory of the prince a* aource of 
law denied from them, 83, 
84 

Clement H , Tope-— 

Forbids flection of Conradm 387 

Doca not claim right to decide 
in disputed election to empire, 
363 

“ CScnci* Laico* *• — 

Ita term*. 378. 

Controversy over it, 375 383 
Community — 

Ita cue tom the aource of the law, 
45 50 

It* will the aource of law, 51 83 
Conrad, eon of Frederick II , elected 
king of the Romans, 278 
Conradm Hi* election forbidden by 
l’ope Clement IV , 367 
Constance — 

Importance of her marriage with 
Henry \ I, 187. 


Succeeds to Sicily in 1189 thi* 
dwputed t y Ttn'rrd hut Sicily 
occupied by Henry \ I in 1194, 


Her death in 1193 leasing FrM 
erirk to guard snship cf In 
^ bocent III 198 197 

An I nature in political institutions, 
4 21 

T1 can conception* continued till 
»nd of eighteenth century, 4 
Illustration* from thirteenth cen 
tury 8 

Summary of this 441 443. 

Cortea of Castile and Leon — 

Their fegislativO authonty and 
action 60 81 

Inference 0/ dispute* between 
king an I vassals to arbitration 
or to Court, 103 109 
Appointment by them of a ern> 
Button by whose action tlia 
government ahould be con 
trolled 123 127 

Development ol repreaentativo «y* 
tem. 131 138 
Council General — 

(.re gory IX summon* on« to deal 
with Frederick II . 291. 
Frederick II protest* against 
Council summoned by Pope 
who u his enemy, 291 
Custom — 

The aourca of law, 43 50 
In canon law. 43 
In Civilians of Uologna, 43. 

In IWummoir. 43, 49 
In Itracton, 43, 49 
In Cratian. derived from St 
Isidore, 46 

In St Thomas Aquinas 46 48 
In \ incent of H.autais, 48 
In Albert tho Great, 48 
In Host, emus, 48 
In Odotndu.*, 4S 
In tho Sieto Partidas,’ 50 
Crusado of > redenck II Seo under 
Frederick II 


116 

Egidiu* Colonna. 116 117 
bachsenspiegel 1 and ‘Schwaben- 
spiegel,* 117 
Jvrederwk JL, JJ7, US 
Of Emperor Adolf in 1298 by 


, 118, 119 
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Ko temporal power M*1 b» Irjrf 
timatety hrl I by ruler who h*« 
not l«»n sacramentally ro 
generated •«! absolred 401 
Contra IkU. on thta point. In 
noeent I\ and St Thomas 
Aquinas 401. 403 
Rotation of this conception to 6t 
Augustine 403 400 
No one raft Justly hold property 
il ha is not regenerated an i 
aborted 406 407 
Churrh has dominium tup-mu 
ovrr trmportl property, 407 
All nghts of properly art* held 
from tha Churrh. 407. 403 
Relation o! llw* conception* to 
St Augustine and to medis-val 
conception of excommunication, 
4 OS. 409 

Election or Recognition — 

Normally required for succession 
to authonty. 80 
Flecllietharacter of empire 87 


consent 1 gi bu* Colonna. 88 
Royal authority given bv com 
mon consent of men, James of 
\ iterbo, 88 


emperor , Andrew or laernia, 87 
Kingdom ‘ regalo,' for it la beredi 
tary t empire ‘ peraonato." for 
it u elective , Andrew of 
laernia. 87 

Charlemagne and Tope made 
empire elective. Jordan of Osna 
brtick, 87 

Fredenck II recognised power of 
election and deposition u be 
longing to pnneos, 87 
Rudolf of llalsburg recognises 
power of election as belonging 
to princes, 87 

King elected by Germans 1 Ssch 
senspiegel, 88 

Development of representative 
system, 136, 137 
Tradition for and against niu 
verso! empire, 141 149 
Odofndus, 141 
Boncompagm, 141 
Phrases of tho imperial Cod 
stitutions when addressed to 
inhabitants of empire, 14! 
Hostiensis 14! 

Innocent HI > 143 
Innocent IV , 143 
\\ lUiara Durand us. 143 
Anon tract written to support 
Boniface 3 III , 144 
Andrew of Iserma, 141 


Jordan of Osnabrflck. 143 
' Disputatio inter Ctoncum et 
Militem," 146 
John of Pans. 147 
Alfonsn X , 148 

Il bos no real significance in 
political tlicory of thirteenth 
century 149 

Innocent III and empire, 187 134 
lapary and election to empire, 
188 

Renal rJojm to authonty during 
vacancy 188 

Innocent III Deliberatio " 

aboot claim* of Philip and Otto 
to succession, 101 208 520 

Attempt d Henry M to moke 
succession hereditary 191 192 
Disputed election of Philip and 
Otto — attitude of Innocent III , 
107 22! 

Tho Bull 7 enerabilem, ’ 215 218 
Otto s oatli at Neuss, 1201, 
accepting territorial claims of 
I ope in I taly, renewed at 6peyer, 
1209—220 

Innocent 111 excommunicates Otto 

and releases his subjects from 
tho oath of olfepance, 1210 — 
227, 2! 8 

Calls on German prince* to elect 
an emperor in Otto a ptacc. 

Election of Fredenck II, 1211— 
229 

Fredenck renew* Otto's oath, 
mode at Speyer, at tgert tbia 
is ratified by princes. 232 
Innocent 13 »*ys that King of 
France m*v haio no superior in 
fact, but 1 do jure 11 ii subject 
to tho Tope, not to tho emperor. 


Emperor holds from Cod Only, 
Jluguccio 323 


If electors are negligent or divided. 
Pope can appoint emperor, 
Hostiensis. 320 328 
Emperor said by «Ome to bo 
vassal of Pope, Roflred of 


King of Franco doea not hold 
from emperor, 1 Quwatio in 
Utramque Partem,’ 421 

2 a 










IX DCS. 


St Thomas prefers “ con 


n abso’.ut. 


89. 70 

Defence of 

by Egidiu* t 

Distinction bet* , 

tieum “ »nd “ doraitnum regale," 
by rtolemv of Lucca, 72. 73 


nna. 71 77 


DlStlQi 


repnn 




pale '• and “ rep men polit 
by Egidius Cotonna. 74 
Ha define* “ rep men regale " a* 
that in which prince rule* 

according to lava which he 
raada himself. 74 
Define* “ reciroen pcliticum " as 
that in which the prince rule* 
according to law* made by tlie 
cititen*. 14 

Prefers " regimen regale ** in epita 
of Amtotle, 73 

Epdlu* contradict* Dracton and 

almost all mcdiwval theory, 
except loin* Civilian*. 75 
DupuUtio inter Clencum et 
Kilittn,' ambiguous position 
about this, 78 

John of Pana di*tingui»hes "pnn 
cipatus regalia ” and “ pnn 
cipatu* einlis" m same term* 
a* Epdius, 79 

He prefer* a mixed government, 
probably following bt Thoma*. 

Summary of the conceptions of 
source of the law* of the State. 
80 83 

The conception of an absolute 
monarch alien to meduexal 
civilisation, 83 83. 99 
Nature and hmita of authority in 
government. 88. Ill 
King under law. Dracton say*. 99 
Machinery for enforcing law on 
ruler— the Court. Ac , 104 111 
Extra constitutional methods of 
controlling the ruler, renunciation 
Of obedience, deposition, appoint 
Blent and control of ministers, 
112 127 

Relation of temporal government 
to spiritual power, 132 440 
Innocent 111 , 132 234. 

Hononus III , 234 244. 

Gregory IX . 244 292. 

Innocent IV , 292 317. 319 324 
Canonists of later thirteenth cen 
fury, 31 7-338. 

Vincent of Beauvais, 339 341. 
rtolemy of Lucca, 342 348 
St Thomas Aquinas, 348 334. 
Civilians of later thirteenth eea- 
tury, JJ4 339 

Constitutional documents of van- 
ous kingdoms, 359 303. 




Constitutional docuraenti 
pi re, 303 373 

Borufsoe VIII, 374 393. 

Disputatio inter C3er 
tiui tern,' 379 381 

Anonymous tract against 
Lalco*,” 382. 383 

Anonymous tract In defence of 
“ Clencii Laico*,*’ 394-398 

Henry of Cremona, 389, 402. 

Epdiua Cclonoa, 402 409. 

Theory that no temporal authority 
i* leptimate ualeaa the holder 
i* regenerated and absolved by 
Churrh. 404 408 

Relation of spiritual and temporal 
power* In James of Viterbo, 
409 412 

Moderate* theory of Epduu Col- 
cmna, hold* that temporal power 
is not perfect nn'ot* it is de- 
rived from the epintuaf, 411. 

Aogustinus Tnumphu*, 417.419. 

■Qu*-*tio m Utramqoe Partem, 
421. 

‘ Quiestio de Potest*-!* Pap*. 


Politicum— lummiry, 487. 

Cratian- Custom aa law, 48 

Gregory VII (Hildebrand) i Supposed 
denial of the divine origin of State. 
28 

Gregory IX — 

Pap*! legale in Germany, HI 

raps! legate in Lombardy, 248 

Ilia relations with Frederick H. 
See under Frederick II. 

Reference to Donation of Con- 
stantine as transfer of the 
whole empire to Pope, 275, 

Reference to transfer of empire 
by Pope from Greek* to Ger- 
man*, 278. 

Gregory X. — 

Does not address Rudolph of 
Hebsburg as king till 1274— 


Grosseteste. Bishop of Lincoln s His 
sermon at Lyon* on scandal* of 
Church, 382, 

Gulielmus, Frater - Cited by Vincent 
of Beauvais aa laying down that 
count can go to the Court against 
king, and can defend hi* right by 
arm* it king will not submit to 
Court, 105 









I'cnr.r. 


4S7 


Prefer* * government in which *fl 

Contend* that I) 1* »U lha form l 
of rowwwnl rre*t e I 1 y (iftl 
under How and Joahua, "S 
10 451 

Nfltl/r rof* nor pnnee i« owner 
of roan > property, 10* 103 
Fnnli «n ww uM'( •rnf<(* 

UT 

DweuMOl) of temporal po'irrf of 
I ope 455 433 

Error of \\ »1 1'rwuiu lUt Cl ureh 
should not h«ve any lorddjp or 
nthn, 455 

Error of Herod that Chntt «a* 
eartUr kin? 432 
Ahitotelun principle of future <f 

but*, 423, 423 431 
Otw krtd in tpntuii iw"'r' 
appointed by Chrut llunarlf 

Col ha* not appointed on* bead 
in temporal mtttrn 423 
Relation ol I ore to Church prop 
erty. 423, 424 

Even it Cl rut had botli power* 
It® did not commit them both 
to 1‘eter i Of tAaian principles, 
424 428 

Analyst* of power given to apostle* 
by Chrut 428 

Tlio whole conflict ban arisen over 
Judicial authority in spiritual 
afl air*. 429 423 

Pop* haa only in lirect power of 
uepoamg entice, 427 
PnnM baa indirect power of d« 
peeing Tope, 423 
Conteroptuou* rejection of alle 

authority 
429, 42» 

Criticism of argument that Pope 
Zachana* deposed Kina of 
IVeneh, 429 

And of argument that temporal 
power only dealt with material 

Pope haa no authority in eecular 
legislation. 430 

Criticism of argument that king 
ahip U enl, 431 

Suggest* that it Would be well if 
ROtremment of Church 
conititutional, 431 
Pope cannot establish an Article 
of the Faith Without General 
Council. 452 
Discussion of Donation of Con 
£ referred only to 
me other province*, 
.v.ereoce to Frank*, 
legally invalid. 432, 


Italy and «c 


433 


Dirpule-I *l*ftl«n to P»r*eT 
!• fm J«d l y l minml. 431 
rep* to 1 * drpo-«l l v funeral 
Coufw t or card nals. for hcrewy. 
or ether great rfrivre, 434 
418 

Pof* cannot la fudged l y any one, 
par molum aurtontatt* 43 1 
lhara entitled to real" t the 
violence cf I ope with tt"» 
■wool 433 

Furomary t4 hi" position, 437 
Join of \ itcrtai 

l>ivtn« origin and moral luiretion 
cl State 29 

God »ut jretrei law la emperor. 

who ta a bring law, 63 68 
Distinction of the two authentic* 
by which God rule* men, 337 
the two sword* d "w In (Wt 
function* and are t^ld by 
diTerenl mlni’ters 33’ 

Each authority ihoul I la content 
with it* own province, 338 
Jordan of OsnabrUck — 

IhTine nature of State 30 
Cl artemagn* maile empire electiee, 
Freorh kingilom independent 
arel hereditary. 17 
Anthonty cf emperrr i« a bore all 
Other rartllr autlontire, con 
tain* them all. 145. 148. 

Jude* Onlinano*-— 

I or* deaenhed a*, by Innocent 
14.. 320 

Dr %\illiam Durandua 328. 
u* hew under Law 
Jua_Civilat I* derived from lha nat 
oral law “ per tnodam par 

liculan* determination!*, 41 
Jua Gentium — 

Slat try" confirmed by it, St 
It ia derived from lha Jua Natural* 
aa conclusion* are drnrad from 
prenuMwa, 41 
Jua h alurale— 

IVaGin lo duh action between 
nature and convention, 8 
Ambiguities Jn treatment of it by 
Iloman Jurist*, { 

There amhiguiu** repeated in 
iloatiemu*. 

Relation to property in Ale* 0 f 
llalre. Innocent It .. and 
Iloatieniis 1 <L 

Relation to property in St Thom** 
Aqtuna*. 17 

delation to alavery In St Thoma* 
Aqinnn*. 21 23 

V 5 * meD “® ,rT *" Innooeot 
The participation of the rational 
creature in the eternal law St 
Thoma* Aqmnaa, 3 g, 39 



Derived from the community and 
its custom — summary, <82 
Lewes. SoDg of — 

Illustrates meaning of the Pro 
visions ot Oxford, 121 
The king should govern according 
to law. and with the assent of 
those who represent the com- 
tn unitv, 124 

Lombardy • Continual cause of quarrel 
between Frederick 11 and the Pone. 
See under Frederick II . 235 317 
Louis IX — 

Refuses Gregory IX '■ appeal to 
help him against Frederick II , 
289. 292 

Appeals by Frederick to Louis IX., 


Promises to protect Innocent IV. 

if attacked at Ljons, 311. 
Treats Frederick as empefor after 
papal deposition, 316. 368 > 
sgna Carta — 

of this to doctrine of Civilians 
and feudal lawyers of limitation 
of rulers' rights over private 

Its phrase that no free man may 
be imprisoned or disseized ex- 
cept by legal judgment, re- 


Appointment of Co 
compel execution 
of Magna Carta, 1: 
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Manfred i Donation of Coiuluili 
Invalid m far m emperors ill 
Constantino are concerned, 389 

Martin, one of tlw early Civilian* 
Bologna i ||i* doctrine, (bat ei 
peror *u owner of all r>n»»t« pi 
perty repudiated by Odofridu* a 
Andrew of lamui, 10; 

Kartla of F*no — 

Pop» i« lord la « pi Musi matter*. 
•mi*nn tn ikuIii lil 

Clio* Gelanan phra*e* on *epar» 
lion of Kin two authorities 
Chmt, St7 

Martin Eilimam Feudal lord nr 
aamo obligation* u ra***l, anil loan* 
hit property *• h" dor* not observe 

tb»m. 100 

Matthew l’an*— 

Com! irw* pnnripls of eteetic 
with that ol lirmlilarj 
•ion. SO 

Raron* threaten lo withdra 
allegiance and to make *i 
upon King John unlew* 1 
granted the ht«rrlie* of Ilcnty 
I *• charter, 113 

Demand for now charter. and a , 
committee to execute It IJ' 


" Naturalrra '' Trrm undrr which 
Altoona X diwcnbr* the rrlation cf 
a man to the ruler of hia country, 
1.1 

Theory that human InititutiOn* 
founded upon convention— not 

Buraroary of the conception, 411 
4(3 

Nuremberg Diet of I Determine* in 
1374 that Count Talatino I* Judge 
het ween emperor and any pnoce, 107 


Odofndu* — 

Custom a* law, 48, 49 
Custom of Roman people continues 
to be law, 68 

Roman people re'ained the power 
of legislation when they gave 
the emperor hi* power, 60, 67 
Prince i* “ legibus eolutui," but 
bound by law, 67 
Repudiates contention that em 
peror ha a absolute right over 
property of his subjects, 102 

Emperor should nils over all, 
141 

Pope has no temporal authority 
over emperor, 3oS, 356 
Pope greater than emperor in 
spiritual things, emperor greater 
m temporal, 355. 


Pop" lias Junwliri 


“ Ordin, 


353 


“of I3l| I’epeat etaim 
•n, of Oxford that tl« 
e should 1** appointed 


of IVuviui 

king a mini , . .. - 

with counsel and consent of baron 
»g« 125 

Ur ton nance* * Illustrate conception 
of aourre of law in l ranee in twelfth 
an l thirteenth centune*, £3 53 
Otto 1\ , 1 mperor— 

Elected by op P° bent* of I hihp of 
Suable, a (mail minority of 
elector*. 197 

Report of hi* election to the Pope, 
1 1* supporter* request conflr 
(nation. 399. 368 

Innocent * favourable reply, hut 
not final. 301 

Innocent ■ letter to Arch bud op of 
Maim, 1199 about him and 
1 tulip. 301 303 

Innocent* IVhberatio ‘ about 
him and Philip, 307, JI0 

Innocent ■ recognition of Otto, 
311 

Innocent's Bull, “ \ enerabilem," 
313218 

Oath at Neuns. 1301, about terrl 
tonal claim* of Papacy In Italy, 

Death of Philip of Suable. 1208— 

Elected by prince* at Frankfort 
in 1308—334 

Renew* oath of Scum at Speyer. 
1309, w!th addition about epi* 
copal election*, 233 

Crowned as emperor by Innocent 
III at Rome, 1209 — ;27 

Quarrel between him and Innocent 
HU 223 229 

I x communicated, and subjects re- 
leased from their allegiance by 
Innocent III , 1210 — 227, 328 

Revolt against him in Germany, 
229 332 

Rattle of Bouvum, 1213 — 232 

Called himself King of the Romans 
by the grace of God and of the 
Pope, 368 


Palatine, Count — 

Ilia position a* Judge over era 
peror laid down in ‘Sachsen 
•piegel * and ‘ Gchwabenspieeel.' 
106 

This illustrated in proceedings ol 
Diet of Nuremberg. 1374— 108. 
Tanners, Biehop of Importance of his 
case in relations between Philip the 
Fair and Boniface \ HI , J8( 
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Nature and limits of authority m 
St Thoroa* Aquinas, 90 97. 

His authority is divine, dis 
obedience mortal am, St 
Thomas, 90, 91 

His authority divine only so U 




91 . 


Treatment of tyrant, by St 
Thomas Aquinas, 92 96 
Limitations of his authority by 
law Odofridua, BoncOmpegW, 
Vincent of Beauvais, Alfonso 
X , Erscton, Feudalism, Martin 
bilimom, Andrew of Iscrnia, 
97 101 

Limitation of his rights over prop- 
erty Odofndus, Andrew of 
Isemis, John of Pans, Alfonso 
X , Magna Carta, 101 103 
Machinery for enforcing the law 
even upon the ruler Brae ton, 

' Sachsenspiegel,’ Diet of Nurem- 
berg, Alfonso X. illustrations 
from caws in Leon. Castile, 
Aragon, 106 111 

Renunciation of obedienco and 
resistance*, 112-116 
Deposition of ruler, 116 1 19 
Appointment and control of lung's 
ministers, 120 127 
Source and limita of him authority 
— summary, 488 

* Sachsenspiegel ' — 

King elected by the Germans, 83 
All temporal authority derived 
from election, 88 
Its doctnne, that Count Palatine 
was judge oi er emperor, 100 
This illustrated in proceedings 
of Diet of Nuremberg, 1274 — • 


117 


a be deposed by p 




poral, 364. 

lot interfere in “ land- 
er " lenrecbt," 364 
A lawfully excommunicated person 
may not be elected king, 365. 
Bchwabenspiegel ’ — 

All temporal authority derived 
from election, 88 
Count Palatine is judge over 

emperor, 106 

This illustrated fn proceedings 

of Diet of Nuremberg, 1274 — 


107 


n be deposed by pnno 


Christ gave both swords to Peter, 

Pope entrusts the one to em- 

peror, 395 

Pope cannot interfere with “ land - 
leeht” or “ lenrecht,” 365 


Sedition— 

Opposed to justice and common 
good, a mortal sin : St Thomas 
Aquinos, 32. 92. 

Revolt against tyrant Is not 
■edition, 32, 92 
8icily— 

Importance of. in conflict of 
Papacy and Frederick J1 , 187, 

Death of William II. i Henry 
VI. claims crown in virtue of 
his wife Constance, 190, 

Death of Henry VI. s accession of 
Constance and of Frederick II , 
193, 195, 196 

New regulations for episcopal elec- 
tions; Ac , in Sicily; 196. 

Innocent III ’s statement »n “ De- 
liberatio " that union of Sicily 
, and empire would be disastrous 
to tbs Church, 208. 

Otto invades Sicily, and Innocent 
III excommunicates him and 
releases his subjects from their 
oath of allegiance, 227, 228. 

Frederick accepts same regula- 
tions about episcopal eloctionsin 
Bicily as Constance, 230 

Frederick does homage to Pope 
tor Sicily, 231 

Continual eauae of quarrel between 
Frederick and Pope Hononua 
III. and Gregory IX. (ace 
under Frederick II.), 23S 
• Siate Partidas ' See under Alfonso X. 
Sirmond, constitution of— 

Cited by Innocent IV., 314 

Innocent III 's reference to the 
citation, in Vincent of Beauvais, 
341. 

Slavery, — 

Contrary to natural law : Canon- 
ists and Civilians, 21. 

Contrary to natural law In- 
nocent IV . 21 

Created by tho divine law, and 
ipproved by Canon law ; Hos- 




Theory c 
21-23 
Restatem 
by Pto!< 

Egidi 


it of Anstotelif 


Aquinas, 


Sovereignty • Beginning of modem 
theory of, 51. 

Nature of legislation, 60 60 
Forma of legislation, 60 62 
Right of withdrawal of allegiance 

m violates law, 114, 115 

fendtheirrightsagam8tIords,l IS. 
State- Its Divine nature and moral 
function, 25 35. 


tM>l I. 


403 


n 1* tl» Unlirnil principle of 
Jf III* Age* 55 So 
Apparent exception in Pi Angus 
linn anl Gregory \JI, S3 


Colonna An npimn forpoil'-r 
of llorufini \ Iff John of 
\ltetbo Jordan of Onutrtrk 
Anlrew of I •'nun *n>i Join of 
I an* 34 31 

The »»me principle n Si Thom** 

A 'j u n»* 31 U 

Thin appl on to *11 State. even 
thoi of oriole or. Innocent 
1\ *o I bt Thom*. Aquino* 

si a< 

It* moral function — .uromary 419, I 
478. 

Bute* General of franco — 

CttIWxl togellcr in 1302—139 

with tj power to art for j 
thorn. 139 

Their action with regard to 1 » 
put* between Itonifara 3 III 


Prumtlr* Go! If n Ag" 5 
Got Irn Ago lo»l by appear.no* of 
evil 3 10 

Sverre King of Norway Etrom 
murucatcd by Ctrlcstine III 60 

Tanered. Canonuti Cited by Ho* 
ti«rv* • u saying that emperor re 
reived th" tom port! .word from tho 
Cl urrh. 3*3 

Taxation l Confl ct over llm illustrate » 
limitation of rig! t of ruler, ovrr th* 
property of lub^oot. Odofrul . 
Anilrew of Ifmn John of 1 an. 
Alfonso X, Magna Carta 101 103 
Temporal and .pmtual power. Their 
relation— nummary 431 453 
Thom** Aquinas St~ 

• — TCTiniTS \r5TSlle 4 

Jtecovrty of tho work* of An. 
totle. 10 

Kent a lament of An.totlo a theory 
of human institution* 10 24 
Pol tical aoeiety a natural in 


Treatment of private property 
17 20 

Treatment of slavery 2122 
Divine authority of tho State and 
it* moral function. 31 33 
Authority of the ruler limited by 
iu&Uee 32 

End of the State H virtuo and 


Tli* nature or form, of taw 
eternal natural 1 uman dnnne. 

33 44 

Custom a* a aouree of law 4? 44 

la. aa foun 1M upon agreement 

e* 

Law a. nail 1 y prince wl o ha. 
care of lie people and bear, 
their person 68 69 

Law a* made by tl e whole multi 
tile «* 69 

Prefer* law made by mijore* 
hatu rum plel bua' 69 *1) 

Itcprewntalive c! ararter of pnneee 
J grunt viccm Dei et com 
mumUti* 69 

Two mode, of ereat ng pol t ral 
autl onty — by the people or by 

Tol tical autl onty divine and 
require, obed ence but only if 
jual 91 

Treatment of tyrant 92 90 


In commentary on Sentence. * 
mmi to approve of tho murder 
of tho tyrant 93 . 

In h * later work earn «houl I bn 
taken not to appoint a ruler 
who may become a tyrant 
hi. autl only ahould bo re 
■tncted and' if ho become a 
tyrant he ahould bo removed 
by pub! 10 autl onty 9196 
In a good government all ahould 
have aomo ahare 94 
Ho fin I. ex&roplo of tl i. in Cov 
eminent of Mow* a*9 »ted bv 
an anstocracy and person* 
elected by all the people 91 93 
Treatment of temporal power of 
lapaey 348 334 

Man need* a divine rule to attain 
the fruition of tho divine 
318 

Mimstenura of tlus rule Com 
mitted to the pnc.tr and 
especially to tho Pope 31$ 
Spiritual power may lawfully 
interfere in those temporal 
matter, left to it by tho aocular 
power 319 

Subjects are \p>o facto released 
from oath of allegianco to ruler 
excommunicated tor apostacy, 
350 

Denies n Commentary on Sen 
fences any general authority 
of eccles a. tical over political 
power 351 
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INDEX. 


Except in case cf Pop* who bold* 
lb* highest plan id both 
powers 351, 352 
Speaks in * Questions* Quodli 

betales ‘ of Line* as vassals cf 

Church, 332 

Discussion of the relation of these 
divergent opinions of St Thomas. 
352 351 

Prince not subject to la», dis 
cussion of the meaning of this. 
Appendix 1 

Revolt against tyrannical govern- 
raent not sedition according to 
6t Thomas Aquinas. 32 90 
Treatment by St Thomas. 92 96. 
In Commentary on • Sentence* • 
St Thomas seems to approve 
murder of tyrant, 9J 
In later work says that care 
should be taken not to appoint 
a man who may become ttrant, 
authority of ruler should be 
limited . J be becomes • 
tyrant he should be depoeed by 
fubho authority, 93 96 
King who obtains kingdom by 
force, or misuse* hi* power, 
* is a tyrant-. Alfonso X., 99 


Urban IV., rope i Doe* not claim 
right to decide in Ca*o of disputed 
• pire, 368 




Venice i In alliance with Gregory IX. 

against Frederick II., 289 
Vincent cl Beauvais — 

Ills Speculum a mediaeval eneyclo- 
pasiia. 26 

Cue* Cicero’* definition of the 
State from St Isidore. 26. 

Cites John of Salisbury on pnnee, 
who seek* and promote* 


Cite* 


Gela 




°r 


k27. 


separation of 


Cites Ilugh of St Vi -tor on the 
division of the body of Christ 
into two orders, 27. 

Custom and law, 48 
Cites John of Salisbury, prince i« 
“ legibus solitlus," but he is 
bound by law and IrqultM. 


against the king, 105. 

If king will not tubmit to the 
Court. Court m*y lawfully de- 
pose him, 105. 

Temporal power of Pope, Jit XfJ. 


THS END. 



